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JOSEPH SCHACHT 


Islamic Law in Contemporary States 


The position of Islamic law in contemporary Muslim states is thor- 
oughly different from that which it occupied well into the nineteenth 
and, in some Islamic countries, well into the present century. As a 
result of the rapid political, social, and economic development of the 
Islamic part of the world in the present generation, questions are being 
asked of Islamic law which have hardly ever been put to it before, and 
I should like to discuss in this paper some of these questions with their 
answers. 

Islamic law has always claimed absolute validity for Muslims, and 
however much the full import of this claim may have to be qualified 
in theory and has, in fact, been restricted in practice for more than a 
thousand years, it can be and has been rejected openly and on principle 
only by a secular state, such as modern Turkey.’ The idea that law 
ought to be ruled by religion, or in other words that Islamic law, how- 
ever defined and interpreted, ought to be the ideal to which the positive 
legislation of an Islamic state ought to aspire, has on the contrary 
gained the firmest possible hold on the public opinion of the Muslims, 
even of those most inclined towards modernism, in the Arab states of 
the Near East. Islamic law withholds legislative power from the ruler, 
the government, the state; it only allows him to make administrative 
regulations within the limits which it itself assigns to him and on the 
subjects which it itself refers to him, regulations which by definition 
must never come into conflict with its own enactments. Islamic rulers 
in the past have often given little heed to this restriction, but they have 
always been careful to pay lip-service to it. The qualified interpreters 
of Islamic law, on the other hand, have never hesitated to blame the 
rulers for their neglect of the sacred law, in fact, the blame of “the 
rulers of this world” has become a commonplace in Islamic religious 
writings, but some of them were also not averse to tempering their 
fulminations against princes who provided them with material benefits 
and/or manifested their religious zeal in other ways. In addition, Is- 
lamic law from its very beginnings has always had to accommodate 
itself, without abandoning its claim to absolute validity, with practice, 
a practice based in part on the enactments of the rulers, and in part on 
custom pure and simple. This led to a precarious balance, an uneasy 





JosepH ScHacuT is Professor of Arabic and Islamics, Columbia University. 

1 It is significant that the Tunisian Code of Family Law of 1956, which in fact departs 
from Islamic law as radically as the Turkish legislation, was introduced as a reform in 
keeping with the spirit of Islamic law and not as a measure abolishing it. 
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coexistence rather than a real symbiosis, between theory and practice, 
in which arbitrary interventions of the political authorities played a 
great part. These interventions (excepting cases of legitimate applica- 
tion of administrative regulations) were, as a rule, instances of the 
exercise of naked power, because Islamic law rejects the maxim that 
“the King can do no wrong.” It is these arbitrary interventions of 
political authorities and the unpredictable compliance of representa- 
tives of Islamic law with them, which have given its connotation to 
the term “cadi justice’—whereas no judgment ought normally to be 
more certain and predictable than the decision of a competent cadi on 
a question of Islamic law. All this led to an untidy relationship between 
ideal theory of Islamic law and actual practice, between the tribunals 
of the cadis and the secular or administrative tribunals of the political 
authorities, where each within its own sphere acted without much 
concern for, and often without any knowledge of the standards of the 
other. This untidy and unsatisfactory organization of the judiciary 
could obviously not continue in states organized on contemporary lines, 
and two solutions suggested themselves, one in the Islamic states of 
modernist, and the other in the states of traditionalist, orientation. 

As regards the states of modernist orientation, as exemplified by the 
Ottoman Empire and by Egypt in the 19th century, the first step con- 
sisted of tidying up and, incidentally, extending the sphere of secular 
law by enacting codes derived from Western models and organizing 
tribunals capable of administering them, in the Ottoman Empire from 
1840 and in Egypt from 1874 onwards.” These, together with the cor- 
responding Tunisian enactments of 1861, were the first cases of a real 
legislation on the part of Muslim states which were attempting to 
organize themselves on modern lines, a legislation which was in prin- 
ciple restricted to matters that for centuries had lain, to a greater or 
lesser degree, outside the orbit of Islamic law, but a legislation which 
implied, as a necessary corollary, that instead of the uneasy coexistence 
of two competing jurisdictions a clear line of demarcation had now 
been drawn between their respective spheres of competence, and that 
the secular tribunals administering secular codified law had for the 
first time in the legal history of Islamic states been officially put on the 
same level as the cadis’ tribunals. It does not matter that this result was 
achieved not instantly but in the course of several decades, that the 
first reformers should not have been aware of the far-reaching impli- 
cations of what they were doing, that hybrid solutions, some ephemeral 
but others surprisingly durable, should have come into existence,’ or 

2 For the details, see Encyclopaedia of Islam, Suppl., Leiden and London, 1938, s.v. 
Mehkemeh. 

3 The most successful of these hybrid solutions is the Ottoman Majalla (in modern 


Turkish spelling, Mecelle), a codification of civil law and of civil procedure on the basis 
of Islamic law (according to the Hanafi school) of 1869-1876, destined not for the cadis’ 
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that the modern codes should on occasion have paid lip-service to 
Islamic law. What is important is that the claim of Islamic law to 
absolute validity and the consequent conflict between it and any secular 
legislation (in the full meaning of the term) was removed from the 
purely legal and constitutional to a theological and metaphysical plane. 
The second step was even more important and far-reaching; it con- 
sisted of modifying, by secular legislation, provisions of Islamic law 
in those fields which were, in principle, to remain within its sphere of 
competence. This modernist legislation on matters pertaining to Islamic 
law started modestly with the Ottoman family law of 1917, which was 
later repealed in Turkey but remained valid in some of the Ottoman 
succession states. Then, from 1920 onward, Egypt became the center of 
the modernist legislative movement, and it spread from there to other 
Islamic countries in the Near East and even farther afield. Again it 
does not matter that the sponsors of this movement have tried to justify 
their activity as being in keeping with the spirit of Islamic law as they 
understand it; the fact remains that modernist legislation on matters 
pertaining to Islamic law constitutes a complete break with what have 
been the basic assumptions of political and legal thought in states that 
consider themselves not secular but Islamic, and that in Egypt in par- 
ticular* those institutions of traditional Islamic law which had still 
remained in force, have been modified more or less deeply and in some 
cases changed beyond all recognition. This legislative interference with 
Islamic law itself (as opposed to the restriction of its sphere of appli- 
cation) presupposes the reception of Western political ideas; whereas a 
traditional Muslim ruler, and even the former Ottoman Caliph, must 
by definition remain the servant of the sacred law of Islam, a modern 
government and particularly a parliament can constitute itself its mas- 
ter. This has led to an unprecedented relationship between religious 
and temporal law.° But the spiritual ascendancy of Islamic law as an 
ideal over the minds of even the most modernist of Muslims in the 
Arab states of the Near East asserted itself once more, and the advo- 
cates of modernist legislation on matters pertaining to Islamic law are 
to a great extent the same group of persons who wish to create a 





tribunals but for the secular tribunals which had been organized from 1864 onwards. 
It was abolished in Turkey in 1926 but survived in some of the Ottoman succession 
states much longer, and still remains the basis of the civil law of Israel. 

* Also in Tunisia, see above, n. 1. 

5 For an analysis of Islamic legal modernism see my papers in 20 Der Islam, 1932, 
209-236, and in Mélanges Maspéro, iii, Cairo (Institut Frangais d’Archéologie Orientale) 
1935-40, 323-334, my Esquisse d’une histoire du droit musulman, Paris 1953, 84-89, and 
my remarks in Classicisme et déclin culturel dans l'histoire de I’Islam, Paris 1957, 150- 
156. The historian and philosopher may well ask himself whether the basic assumption 
of the legal modernists concerning the superiority of the secular over the religious 
branch in legal matters does not implicitly admit the validity of the thesis of the 
secularists. But this is a subject beyond the purview of this paper. 
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“temporal Islamic legislation,” or in other words, to pervade modern 
secular laws on matters which have long since lain outside the scope 
of traditional Islamic law, with an Islamic spirit. The only tangible 
results of this tendency so far have been the mentions of Islamic law 
in the new civil codes of Egypt (1948), of Syria (1949), and of Iraq 
(1951), as a subsidiary source of law in cases in which the codes them- 
selves give neither an explicit nor an implicit directive,° but I trust I 
shall not lay myself open to the charge of inconsistency if, in this par- 
ticular context, I regard the program rather than the performance as 
significant. 

Islamic states of traditionalist orientation, however, such as Saudi 
Arabia, are by the nature of things precluded from adopting any of 
the solutions open to the modernist countries of the Arab Near East. 
In a traditional Islamic state which wants to be true to its own stand- 
ards, the untidy relationship between the theory of Islamic law on one 
side and the practice of secular administration and custom on the other 
can be straightened out in favor of Islamic law only. Two factors con- 
tributed to this process taking place in Saudi Arabia. There was, first, 
the tendency inherent in each Islamic “puritan” movement, of enforc- 
ing strict religious law to the full, of abolishing the double administra- 
tion of justice, and of eliminating secular and customary law.* As a 
result, the whole of strict Islamic law, according to the doctrine of the 
Hanbali school, is being enforced in Saudi Arabia.’ Islamic Hanbali 
law is not only the basic law of Saudi Arabia, it is not only valid 
without restriction, it is even its only law in the full meaning of the 
term. “The Monarch lacks all power to legislate in the very extensive 
field which has already been regulated by that part of the shari’a or 
religious law which in Arabic is called figh and which we may, fol- 
lowing common usage, translate with “Muslim law” or “canon law of 
Islam”. . . . With regard to the figh, which is the “common law” of 
the whole Islamic world, the Monarch is bound by the same duty of 
respect and obedience as are his subjects. The interpretation of the 
rules of the figh, their extension or limitation when confronted by new 
cases, the judgment on how they can be adapted to new social needs, 
are matters to be decided by the ulema or scholars in theology and law. 
The matter on which the Sovereign may legislate is therefore limited 
to those subjects which . . . are not included in the figh; in other 
words, the Sovereign has exclusive competence on what the authors of 


® The Syrian Constitution of 1950, too, declares that Islamic law shall be the main 
source of legislation. On the Egyptian Civil Code, see Linant de Bellefonds, in 72 
Revue Algérienne, 1956, i, 211-222. 

7Or Yemen which, if anything, is even more bound by tradition than Saudi Arabia. 

8 The movement in question, which created the state of Saudi Arabia, is that of the 
Wahhabis. A similar movement, which had similar effects, was that of the Fulanis in 
Northern Nigeria at the beginning of the 19th century. 

® Cf. C. A. Nallino, Raccolta di Scritti, vol. i: L’Arabia Saudiana, Rome 1939, 75, 96. 
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treatises call stydsa shar’iyya, i. “(public) administration in a way 
which does not contradict the shari’a.” .. . To this typically Islamic 
model of sovereignty the King of Saudi Arabia conforms himself with 
scrupulous exactitude.”’® The administrative regulations which express 
the stydsa shar’tyya of a ruler must by their very nature apply and, if 
necessary, supplement the rules of Islamic law, but they must never 
contradict it. This appears, too, from the contents of a treatise, itself 
entitled Siyésa Shar’iyya, of the Hanbali scholar Ibn Taymiyya (d. 1328 
A.D.)." Professor Laoust defines the purpose of this work as follows: 
“(The work) aims, as its main purpose, at restoring the revealed law 
(shari’a) which it found imperfectly applied, by making its spirit and 
its main provisions permeate the policy of the state (stydsa), and at 
making in this way gradually disappear the gulf which in reality too 
often separated doctrine and political practice.”"* This Islamic “puri- 
tan” tendency, inherent in the nature of the Saudi Arabian state, was 
strengthened and made explicit and official when Saudi Arabia came 
to organize itself on contemporary lines. The Fundamental Law of 
the Kingdom of Hejaz of 21 Safar 1345 (31 August 1926), enacted at 
a time when the present Saudi Arabia still consisted of the two com- 
ponents of Hejaz and Nejd, is a manifestation of this second, modern- 
izing (though not modernist) tendency as appears clearly, among other 
indications, from its first article which calls the Kingdom of Hejaz 
“one and indivisible,” an obvious echo of the classical qualification of 
the French Republic. Article five of this Fundamental Law reads: “The 
whole administration of the Kingdom of Hejaz is in the hand of His 
Majesty the King Abd el-Aziz ibn Abd el-Rahman Al Faysal Al Saud. 
His Majesty is bound (or restricted; in Arabic: mugayyad) by the 
norms of the noble sharia.” And Article six continues: “The regula- 
tions (ahkdm) in the Kingdom of Hejaz shall always conform to the 
Book of God, to the practice of His Prophet, and to the conduct of the 
Companions of the Prophet and of the pious forebears.” This is the 
usual definition of the bases of Islamic law in Hanbali works. Although 
no fundamental law has been formally enacted for Nejd or for Saudi 
Arabia as a whole, there is no doubt that the same rules apply to the 
whole country. As a consequence, the administrative enactments of 
Saudi Arabia, which fall under siydsa shar’iyya, are never called “law” 
(ganén), a term in common use in the modernist Arab countries, but 
“ordinance” (nizdm) or “decree” (marstim), this last opposed to the 
Egyptian term décret-loi (decree having the force of law, marsiim 
gantin), a term used for laws enacted at a time when Parliament is 
not sitting. All this shows the essential and fundamental difference, 


10 Translated from Nallino, 10 f. 

11Cairo 1322; translated by H. Laoust, Le Traité de Droit Public d’Ibn Taimiya, 
Beirut 1948, 

118 Translated from Laoust, xiii. 
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not only from the historical Islamic but from the modern legal point 
of view, between the legal position in Saudi Arabia, a country of 
traditionalist orientation, and that in Islamic countries of modernist 
orientation where Islamic law can be and has been superseded by 
secular legislation. In other words, there does not exist in Saudi Arabia 
the same distinction between religious Islamic and modern statutory 
law as in other Islamic countries in the Near East. The novelty of the 
present legal organization of Saudi Arabia lies in the fact that the 
supremacy of Islamic law, which at best had been an imperfectly 
realized ideal, at worst a pious aspiration, and at all times a variable 
element in the traditional Islamic countries of the past, has been 
solemnly recognized, not in traditional Islamic but in contemporary 
legal forms, and with everything that this implies for the domestic 
legislation of the state concerned, by a member of the United Nations. 

In this connection it is of far-reaching importance that Islamic law, 
in all its schools, gives clear-cut decisions on a number of problems 
concerned with the relationship of individual and state, problems 
which, if I am not mistaken, have become a subject of much interest 
to Western legal thought. The solutions provided by Islamic law go 
decisively and consistently in favor of the rights of the individual, of 
the sanctity of contracts, and of private property, and they put severe 
limits to the action of the state in these matters. If Islam as a religion 
confronts man as an individual with his transcendent Maker, Islamic 
law protects man as an individual as much as possible from interfer- 
ence with his rights and interests by the state.’* All this is of direct 
relevance to the law of Saudi Arabia, and as to the legal reformers in 
the states of modernist orientation, the more seriously they take their 
professed aim of pervading the secular laws of their respective countries 
with an Islamic spirit, the more they will have to take these salient 
features of Islamic law into account.”® 

The formal structure of Islamic law is individualist, and that one of 
its material aims has been social improvement, ought not to obscure 
this important fact. The modifications which the Koran introduced 
into the agnatic system of inheritance that prevailed in Arabia, aimed 
indeed at giving to some classes of relatives who had hitherto been 
excluded from the succession, fixed shares in the inheritance; but the 
way in which the succession functions technically, where every single 
heir succeeds directly to his individual share, is strictly individualist. 


12 The paper of N. J. Coulson, “The State and the Individual in Islamic Law,” in 6 
International and Comparative Law Quarterly, 1957, 49-60, approaches the subject 
from too narrow an angle, that of penal law, and fails to appreciate the particular 
relationship between strict legal doctrine and the practice of siydsa shar’iyya which has 
always prevailed in that field. 

13] share the view of R. H. Nolte, “The Rule of Law in the Arab Middle East,” in 
48 The Muslim World, 1958, 295-307, that Islamic law has been the main guarantee 
of the rule of law in the Arab Islamic countries of the Near East so far. 





est 


re 
on 
nic 
er- 
ect 


eir 
ies 
nt 





SCHACHT: ISLAMIC LAW IN CONTEMPORARY STATES 139 


The institution of wagf or mortmain has been of great social impor- 
tance and of considerable social utility in Islam; but the way in which 
it functions technically, where the will of the founder is law and free 
from any of those legal restrictions which surround the concept of a 
charitable trust in English law, for instance, is again strictly individ- 
ualist. Public Powers, from the competence to grant a safe conduct to 
the election of a Caliph, and including the office of the Caliph itself, 
are reduced to subjective rights and subjective duties; Islamic law does 
not even distinguish between public law and private law.** The com- 
munal organization of the tolerated religions, the so-called millet sys- 
tem, has prevailed in Islam from the time of the first conquests until 
well into the present generation;** but Islamic law neglects this com- 
munal aspect almost completely and in contrast with the constant 
practice regards the non-Muslim not as a member of a community but 
as an individual. Positive Islamic law, as a whole, is the sum total of 
the subjective rights, the personal privileges of all individuals; it is a 
representative example of a type well known to the sociology of law, 
an objective law that guarantees the subjective rights of individuals.” 

The rule pacta sunt servanda is one of the fundamental principles 
of Islamic law.*’ It is already enounced in numerous passages in the 
Koran: “O ye who believe, fulfil your undertakings”; “And keep the 
covenant, lo, the covenant will be called (as a witness)”; “And those 
who keep their pledges and their covenant . . . these will dwell in 
Gardens, honored,” etc.** Its classical formulation in Islamic law is 
al-Muslimun ’ala shurutihim, “the Muslims are bound by their stipu- 
lations,” or, shorter, al-shart amlak, “the stipulation prevails.” This 
maxim had already been formulated at the beginning of the second 
century of the hegira (early in the 8th century A.D."’), and it has 
remained valid in Islamic law ever since.” The principle was also 





14 The distinction which Islamic law makes between “rights of God” and “rights of 
human beings,” has nothing to do with the distinction between public law and private 
law; Islamic law regards the execution of a murderer as belonging to the “rights of 
human beings,” but the religious expiation which must be performed by a person who 
without criminal intent has killed another, as belonging to the “rights of God.” 

15Tt seems to be an adaptation of the communal organization of the Jews in the 
Byzantine Empire; cf. my remarks in XII Convegno “Volta,” Rome 1957, 205. 

16 For the whole of this paragraph, see my papers on the sociology of Islamic law, 
in 22 Der Islam, 1935, 207 ff., and in 96 Revue Africaine, 1952, 311 ff. 

17 Cf. D. Santillana, Istituzioni di diritto musulmano malichita, vol. ii, Rome 1943, 
83-85. 

18 Full references in Santillana, ii, 85, n. 322. 

19 See my Origins of Muhammadan Jurisprudence, 3rd ed., Oxford 1959, 174, 181. 

“0 The maxim is polemically referred to in a tradition attributed to the Prophet 
Muhammad, the so-called “Tradition of Barira,” but what is rejected here is not the 
sanctity of contracts as such, but only the liberty of Muslims to contract freely (the 
“autonomie de la volonté”), as opposed to the doctrine of Islamic law which restricts 
the freedom to contract to a number of contractual schemes provided by the law itself; 
see, on the interpretation of the tradition, the references given in the preceding note, 
and on the doctrines of positive Islamic law, Muhammad Yusuf Musa in 2 Islamic 
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respected in practice, even in the Middle Ages, as appears from the 
procedure of zaljia (see below). 

The respect for private property, too, is a fundamental principle of 
Islamic law. The Koran, in many passages, prohibits ak/ al-amwél 
(daynakum) bil-bétil, “unjust enrichment,” and it is this aversion to 
getting “something for nothing” rather than the disapproval of usury 
as we understand it, which is at the basis of the Koranic and Islamic 
prohibition of interest. “The sanctity of property is an absolute rule 
for all schools of law, both between private persons and in their rela- 
tionship with the state.”"? This last provision was explicitly formu- 
lated as early as the second century of the hegira (8th century A.D.) by 
Abu Yusuf in a treatise he wrote at the command of the Caliph Harun 
al-Rashid on revenue and other matters of government; he says: “It is 
neither lawful for the imdm (the head of the Muslim state), nor has 
he the power, to give as a concession to anyone that which belongs to 
a Muslim or to a protected person, or to deprive them of anything 
which they possess, except he has a legal claim against them; in this 
case, he may exact from them that to which he has the right.” 

Islamic law does not recognize monetary fines as punishments; 
blood-money and similar payments for unlawful killings and wound- 
ings, when retaliation does not take place, fall under the heading of 
damages and not of fines. There were, it is true, attempts made in 
the formative period of Islamic law to introduce fines for theft by 
making the thief responsible for twice the value of the object stolen, 
attempts which found expression in several “traditions” attributed to 
the Prophet; but this idea was felt to be so unacceptable that three 
out of the four schools of Islamic law rejected it and only the tradi- 
tionalist Hanbali school adopted it in respect of those cases which were 
explicitly mentioned in the “traditions,” which led to a grave incon- 
sistency.’ Expiations (kaffara) of gross breaches of religious duties 
sometimes imply pecuniary performances as alternatives, such as feed- 
ing poor persons, or manumitting a Muslim slave; but the pecuniary 





Quarterly, 1955, 79 ff., 252 ff., and Linant de Bellefonds in 74 Revue Algérienne, 1958, 
ts. 

21 Full references in Santillana, ii, 388, n. 47. 

22 Translated from Santillana, i, 1926, 283 (second edition, 1938, 356). 

8 Kitab al-Khardj, Bulaq-Cairo 1302, 34. 

24 See, for details and references, my papers in Mémoires de I’Académie Internationale 
de Droit Comparé, vol. iii/4, Rome 1955, 135 ff., and in XII Convegno “Volta,” 212 f., 
where I have suggested a foreign origin of the idea. Having accepted the principle of 
responsibility for twice the amount involved, the Hanbalis extended it to certain excep- 
tional cases where blood-money or similar payments were due, and the Hanbali author 
Ibn Rajab (d. 1393 A.D.) went as far as formulating a rule that if a person was liable 
to a punishment involving the loss of life or limb (which last includes the mutilation 
of a thief) but this punishment could not be carried out because of some legal impedi- 
ment, he became liable to pay twice the amount which would be due normally (a/- 
Qawé’id, Cairo 1933, 311 £., §140); this, however, is merely an individual attempt to 
systematize and does not even adequately cover positive Hanbali doctrine. 
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aspect is purely incidental, and in practically all cases there exists the 
alternative of fasting. 

Islamic law does not recognize confiscation of private property either. 
Here again, an attempt to make confiscation a penalty for evading 
zakat, the Islamic alms-tax, was resisted, and this time by the Hanbalis 
too. Muwaffaq al-Din Ibn Qudama (d. 1223 A.D.), the author of one 
of the most authoritative handbooks of the Hanbali school, states: “If 
someone refuses to pay the zakdét whilst acknowledging the duty to 
pay it (because denying this duty would make him an unbeliever), 
and the zmém is able to collect it from him, he does so and punishes 
him (for neglecting his duty) with ¢a’zir (a discretionary punishment, 
essentially corporal, which includes neither fines nor confiscation), but 
he takes no more than the amount of zakdt due. This is (also) the 
opinion of the majority of scholars, including Abu Hanifa, Malik and 
Shafi (the founders of the three other schools of Islamic law) and 
their followers. The same applies if he dishonestly conceals his prop- 
erty, so that the zmém should not collect his zakét, and he is found 
out.” Ibn Qudama goes on to mention the opinion of two ancient 
scholars who held that half the property concerned was to be confis- 
cated, but states that Ibn Hanbal, the founder of the Hanbali school, 
refused to credit the systematically difficult “tradition” attributed to 
the Prophet, on which this opinion was based.” 

It is true that the practice did not always conform to these lofty 
standards of the theory, and the procedure of musadara, the confisca- 
tion of the property of dismissed officials who were suspected of having 
enriched themselves through their office, a procedure often accom- 
panied by torture, became almost a recognized institution, particularly 
under the Abbasid Caliphs of Baghdad.*° This was countered by the 
taljia, by which a person who had reason to fear confiscatory measures 
conveyed his property by a fictitious sale to a third party, with the 
secret understanding that he would take it back once the danger of 
confiscation had passed. The legal effects of this transaction were dis- 
cussed and variously determined by the several schools of law;” the 
details do not matter here, but the very fact that the theorists of Islamic 
law found it necessary to consider the ¢aljia implies that it did work 
in practice and that the rulers, even though they did not hesitate to 
use confiscation and torture, refrained as a rule from interfering with 
what was ostensibly a valid contract. 

Islamic law admits expropriation in the public interest only within 

25 al-Mughni, vol. ii, Cairo 1345, 435 f. To the same effect, Aba Ya’la (d. 1065 A.D.), 
al-Ahkém al-Sultaniyya, Cairo 1938, 113. 

6 Cf. Santillana, i, 284 f. (2nd ed., 358); E. Tyan, Institutions du droit public musul- 


man, vol. i, Paris 1954, 404 ff., 418 ff.; vol. ii, 1956, 51 ff., 185 ff. 
27 See Linant de Bellefonds, in 10 Revue internationale de droit comparé, 1958, 513 f. 
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very narrow limits.” It even lacks a technical term proper for “expro- 
priation,” and, in keeping with its individualist character, regards it 
as a compulsory sale, one of the cases of legal compulsion (zkrah 
hukmi). Other cases of legal compulsion are the compulsory sale of 
the property of a reluctant debtor who refuses to pay his creditors; the 
compulsory sale of hoarded foodstuffs in a famine; the compulsory 
sale of the Muslim slave of a non-Muslim, and of an ill-treated slave 
or animal. The only cases that can be regarded as expropriation proper, 
are compulsory sales of land to enlarge a Friday mosque, or a public 
road leading to it, or a cemetery, and others strictly comparable to 
these, such as the compulsory sale of a garden outside the city wall if 
it hinders the defense against the expected attack of a non-Muslim 
enemy. In all these cases, the full estimated value must be paid by the 
Treasury.” 

The respect for private property in Islamic law has prevented the 
doctrine of abus des droits, the misuse of rights, from playing any 
but a minor part. Having, I hope, already made my point, I should 
not have thought it necessary to discuss this particular doctrine, were 
it not that the abundance of literature on the subject is apt to convey 
an exaggerated idea of its systematic importance. It all started with a 
thesis of Mahmoud Fathy*” who was, as he himself stated, inspired by 
the theories of French writers on the concept of abus des droits, but 
was lacking in sound scholarly method and in the necessary discrim- 
ination in using Arabic sources. His exaggerations were competently 
refuted by Santillana, Tyan, Chehata, and Linant de Bellefonds,”* but 
the adventitious reputation of his thesis does not seem to have suffered 
from these well-founded criticisms.** But already three years before 
Fathy’s thesis appeared, M. Morand, not quoted by him, had shown 
that Islamic law does not know any general theory of abus des droits, 
but only decisions of individual cases, inspired by equity;** then, 


28M. Morand, Etudes de droit musulman et de droit coutumier berbére, Algiers 1931, 
33-43; Santillana, i, 283 f. (2nd ed., 357 f.), where full references are given. 

29 Osman Khalil, in Travaux de la Semaine Internationale de Droit Musulman, Paris 
1953, 69-73, attributes to expropriation in Islamic law, by a method of repetitive asser- 
tion, a much wider scope than the facts warrant. 

80a doctrine musulmane de I’abus des droits, Lyons and Paris 1913. 

31In 7 Rivista degli Studi Orientali, 1916-18, 756 ff. 

32 See below, notes 35, 38, 40. 

83 Even Chehata, by a mistake surprising on the part of this careful author, antedates 
the book of Fathy by ten years and represents the earlier paper of Morand (see below) 
as influenced by it; L. Milliot, Introduction 4 l’étude du droit musulman, Paris 1953, 
578 f., refers only to the book of Fathy and not to any of the later contributions to the 
study of the subject, and accepts Fathy’s extravagant conclusions; and last, but not 
least, the book of Fathy was quoted as an authority in the “Note explicative” of the 
new Civil Code of Egypt of 1949 on art. 5 (=art. 6 of the Civil Code of Syria of 1949 
and art. 7 of the Civil Code of Iraq of 1953). 

34 Etudes de droit musulman algérien, Algiers 1910, 297-310. 
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E. Tyan gave a judicious interpretation of the later Hanafi texts;*° 
B. Parfentieff, analyzing the later Maliki texts, pointed out rightly that 
the Western and in particular the French concept of abus des droits 
does not correctly represent the point of view of the Islamic lawyers;** 
A. d’Emilia came independently to the same conclusions and pointed 
out that the relevant questions arise mostly in the matter of relations 
between owners of neighboring properties;*’ finally Chafik Chehata, 
contemporaneously with the two last-named authors, narrowed down 
the starting-point of the whole idea in Islamic law to questions arising 
between owners of different storeys in the same building, and showed 
the transition, in Hanafi doctrine, from the “thoroughly individualist” 
decisions of the ancient authorities to those of the later works, which 
take the rights of neighbors into account.** But these later solutions 
are not any the less individualist in character, because Islamic law 
regards the whole problem from the angle not of restricting the exer- 
cise of rights but of preventing damage or prejudice to the rights or 
interests of anyone, starting, if I must generalize, with a broad pre- 
sumption in favor of individual enterprise, and this is why Santillana 
has correctly discussed the subject not under the heading of restrictions 
of ownership but under that of “protection of possession.”** Now it is 
significant that the modern Egyptian (and Syrian and Iragian) legis- 
lators, in introducing the Western idea of abus des droits into their 
Civil Code (or Civil Codes), should have found it advisable to invoke 
the authority of Islamic law, albeit mistakenly as Linant de Bellefonds 
has shown.*° 

The respect which Islamic law shows for private property could not, 
it goes without saying, prevent numerous acts of unlawful misappro- 
priation by force from happening; on the contrary, open misappropri- 
ation by high-handed action, which Islamic law distinguishes from 
robbery and theft, and which is known by the technical term of ghasb 
or usurpation, seems to have been rather common in the social condi- 
tions which Islamic law reflects. Ghasb is a sin and renders the culprit 
liable to discretionary punishment; it also engenders the highest degree 
of civil responsibility known to Islamic law. Whereas the penal effects 
of ghasb call for no special comment, the treatises of Islamic law dis- 
cuss its civil effects, including what has to be done when specification 


85 Le systéme de responsabilité délictuelle en droit musulman, Beirut 1926 (thesis 
Lyons 1926), 218-228. 

86 In 38 Hespéris, 1951, 407-422, =Mémoires de |’Académie Internationale de Droit 
Comparé, vol. iii/3, Rome 1953, 117-131. 

37 In Mémoires A.I.D.C., iii/3, 43-73 (in Italian) and 75-106 (in English). The same 
author has tried to work out a general theory of “abus des droits” in Studia et Docu- 
menta Historiae et Iuris, Rome 1945, 279-300. 

383In Mémoires A.I.D.C., iii/3, 107-116. 

39 Istituzioni, i, 265-268 (2nd ed., 334-337). 

40In the paper quoted above, n. 6. 
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or confusion of goods have taken place, in great detail as part of their 
doctrine of obligations.** But this does not make the ghasb an “institu- 
tion of Islamic law,’ as little as the treatment of theft in the same 
works makes theft an institution of Islamic law. 

The State as such does not enjoy anything that could be called a 
prerogative right in Islamic law. The very concept of sovereignty as 
Western thought understands it, is alien to Islamic law; a recent prac- 
tical proof of this, if such proof be needed, is provided by the discus- 
sions prior to the enactment of the constitution of Pakistan of 1953.*° 
We have already seen that the State has not got prerogative rights to 
the property of individuals; it has not even got, strictly speaking, an 
Eminent Domain over public property. When a public treasury (dayt 
al-mél) was established, a few years after the death of Muhammad, by 
the Caliph Umar and continued by his successors, it was indeed first 
called “Allah’s Treasury” (bayt mal Allah),* but it -was not long before 
the Arab Muslims asserted their individual claims to it, calling it the 
“Muslims Treasury” (Sayt mal al-Muslimin),*° and this has become 
its official designation in Islamic law. For this reason, a person who 
steals from the public treasury, is not liable to the Koranic punishment 
for theft, because he is part-owner of whatever he steals. For the same 
reason, res communes, for instance “commons” near villages, belong 
not to the State but to the community of Muslims, which is a quite 
different conception. These “commons,” therefore, in Islamic law are 
not subject to control by the State, and the villagers, who have priority 
rights to use them, are not liable to pay any dues to the State.** The 
State is not privileged with regard to contracts and jurisdiction either. 
No distinction is drawn by any Islamic author between state treaties 
and contracts of civil and commercial law concluded between a state 
and a private party (or between two private parties, for that matter) ; 
they have all the same validity. This is in keeping with the individualist 
structure of Islamic law which reduces the engagements entered into 
on behalf of a Public Power, to the subjective rights and duties of the 


41 Cf. Santillana, ii, 455 ff., for the Malikis and the Shafi’is; J. Schacht, G. Berg- 
strasser’s Grundziige des islamischen Rechts, Berlin and Leipzig 1935, index, s.v. 
ghasb, for the Hanafis; Laoust, Le précis de droit d’Ibn Qudama, Beirut 1950, 119 ff., 
for the Hanbalis; see also E. Schram-Nielsen, Etudes sur la doctrine des dommages- 
intéréts en droit islamique (in Danish), Copenhagen 1945, 75 ff. (French summary, 
163 f.). 

42 This is the unfortunate expression of O. Spies, in 44 Zeitschrift fiir vergleichende 
Rechtswissenschaft, 1929, 48. In fairness to the author I will add that he is well aware 
of the true character of ghasb, and that in the paper in question he is concerned pre- 
cisely with the civil effects of specification and confusion of goods. 

43 Cf. also Milliot, Introduction, 79 f. 

44The word Allah, in this and similar contexts, is the religious term for “state, 
government,” whereas Sultan is the secular term. 

45 See Encyclopaedia of Islam, articles BAIT AL-MAL (first edition, vol. i, Leiden 
and London 1913) and BAYT AL-MAL (new edition, vol. i, printing). 

46 See a paper by Linant de Bellefonds, to be printed in Studia Islamica, no. x, 1959. 





SE ea oe ee a See ce le oe oe | 





SCHACHT: ISLAMIC LAW IN CONTEMPORARY STATES 145 


individual holders of office, as we have seen; on the other hand, the 
necessary continuity is assured by the provision that a state may not 
repudiate its contractual obligations on the ground that the contract 
was made with a former ruler.*’ The doctrine of Islamic law is also 
in keeping, if I am not mistaken, with the trend of modern legal 
thought.** The zmdm, the head of the state, cannot be a judge in his 
own case,*” and there are many records of the Caliphs of Islam sub- 
mitting to the jurisdiction of the cadis, without claiming any preroga- 
tive over private persons. It is the duty of the imam to carry out the 
decisions of the cadis (should the cadis themselves not be able to do so), 
and in general to assure the observance of Islamic law;”° in particular, 
it is his duty to return to the rightful owners that which may have 
been taken from them by ghasb, be it by powerful private persons 
or by agents of the government, including the rulers themselves; in 
this last case, action must be taken even if the deprived owner has 
lodged no complaint.” In modern terminology, it may be said that 
the ruler has a double duty, not only of respecting but of protecting 
the rights of another party with whom he may have concluded a 
contract. As a contracting party, he is obligated to abide by the stipula- 
tions of any lawful contract which he may have concluded, and as a 
ruler, he is under the additional obligation of seeing to it that the rights 
of the other party, which are protected by Islamic law, are safeguarded. 

It goes without saying that a traditionist Muslim government cannot 
legally collect from its Muslim subjects taxes which are not approved 
by Islamic law. This principle asserted itself in Saudi Arabia recently. 
An income tax was introduced by decree in November 1950;** it was 
due on “all personal income earned or resulting from the investment 
of capital within the Kingdom of Saudi Arabia” and on the profits of 
companies registered or engaged in any kind of business there. Al- 
though animals and crops on which the Islamic alms-tax was being 
paid were exempted, the Muslims of Saudi Arabia were liable to tax 
on all other income or profits under the decree. This kind of tax, 
however, is not approved by Islamic law, and it is not surprising that 
a few months later there appeared another decree**’ which in art. 1 


47 See, e.g., for the Hanbalis, al-Mughni, vol. iv, 1347, 155 ff. 

48U. N. Doc. No. A/CN.4/96, 51, 58, International Law Commission, “International 
Responsibility,” Report by F. V. Garcia-Amador, Special Rapporteur. 

49 Sarakhsi (d. 1090), al-Mabsut, Cairo 1324-31, vol. xvi, 73; further references in 
M. Hamidullah, Muslim Conduct of State, revised edition, Lahore 1945, 126. 

50 Mawardi (d. 1058 A.D.), Les statuts gouvernementaux, transl. E. Fagnan, Algiers 
1915, 171; Abu Ya’la, al-Ahkdm al-Sultaniyya, 63; Ibn Jama’a (d. 1333 A.D.), Hand- 
buch des islamischen Staats- und Verwaltungsrechtes, ed. and transl. H. Kofler, in 6 
Islamica, 1934, 361, 369 f. (text), 7 Islamica, 1935, 49, 60 f. (transl.). 

51 Mawardi, 169 f.; Abu Ya’la, 62 f. 

52 Decree No. 17/2/28/3321 of 21 Muharram 1370, published in the official journal 
Umm al-Qura No. 1336 of 29 Muharram 1370=10 November 1950. 

53 Decree No. 17/2/28/8634 of 29 Jumada II, 1370, published in Umm al-Qura No. 
1360 of 20 Rajab 1370=27 April 1951. 
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restricted the validity of the income tax decree to individuals and 
companies not of Saudi Arabian nationality, and in art. 2 declared: 
“From individuals and companies of Saudi Arabian nationality the 
Islamic alms-tax will be collected in accordance with the rules of 
Islamic religious law.”°* 

The authority of Islamic law in its traditional form had already 
asserted itself in Saudi Arabia, not on a question of detail but on one 
of principle, after the late King Ibn Saud in 1927 had declared his 
intention of creating a Code of Islamic Law. According to the official 
announcement,” this code was to be similar to the Ottoman Majalla,” 
but in contrast with the Majalla it was not to be bound to one particu- 
lar school of law; each norm was to be taken from that school whose 
doctrine on the point in question appeared to be most solidly based on 
the Koran and on the practice of the Prophet. Even if it were not 
obvious from the whole background of the Wahhabi movement, it 
would be clear from the very wording of the official announcement 
that what Ibn Saud had in mind was not a step in the direction of legal 
modernism but the implementation of an idea which had been pro- 
pounded by the Hanbali scholar Ibn Taymiyya (d. 1328 A.D.). As 
part of his program of religious reform, Ibn Taymiyya rejected the 
highly technical and scholastic form which Islamic law had acquired 
in all its schools, including his own Hanbali school, and advocated a 
fresh return to its two material sources, the Koran and the practice of 
the Prophet.” His controversial teaching led to his confinement to 
prison where he died, but after an interval of some 450 years it became 
the inspiration of the Wahhabi movement, which gave to the then 
moribund Hanbali school a new lease of life. The Wahhabis adopted 
Ibn Taymiyya’s theological doctrines, as well as his ideas on legal 
theory, but as far as positive law was concerned, they retained the 
traditional doctrine of the Hanbali school which Ibn Taymiyya had 


58a A further Royal Decree, No. 17/2/28/8799 of 8 Ramadan 1370, published in 
Umm al-Qura No. 1367 of 11 Ramadan 1370=15 June 1951, enacted that only half 
the rate of the Islamic alms-tax on money and on merchandise (1% per cent instead 
of 2% per cent) should be collected by the Treasury in future and that the remaining 
half should be distributed by the Saudi Arabian nationals themselves to the benefici- 
aries, the poor in the first place. This is not a reduction in the rate of the Islamic alms- 
tax, which it would be ultra vires for an Islamic government to decree. On the contrary, 
the collection by the government of alms-tax on the two items in question has always 
been subsidiary and, according to the relevant Hanbali (and also to the Maliki and the 
Shafi’i) doctrine, a less desirable alternative, to its private distribution by the indi- 
vidual to the beneficiaries. This once more puts into relief the individualist character 
of Islamic religious law. 

54In Umm al-Qura of 28 Safar 1346=26 August 1927; cf. 8 Oriente Moderno, 1928, 
36-38. 

55 This refers to the technical presentation of the subject-matter in articles of a code. 

56 Laoust, Essai sur les doctrines sociales et politiques de . . . B. Taimiya, Cairo 1939; 
the same, Contribution 4 une étude de la méthodologie canonique de . . . B. Taimiya, 
Cairo 1939, 
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done his best to discredit, without being conscious of any contradic- 
tion;”’ in fact, neither Ibn Taymiyya nor his personal disciples had ever 
elaborated an alternative system of positive law. The aim of Ibn Saud 
was to create such a system on the basis of Ibn Taymiyya’s teachings. 
But he did not succeed; the influence of the specialists in traditional 
Islamic Hanbali law, who were strongly attached to the authoritative 
handbooks of their own school, was strong enough to defeat his proj- 
ect; nothing more was heard of it, and the printing, at Government 
expense, of the handbooks of traditional Hanbali law continued apace.” 

Whatever may be the case of other features of traditional Islamic law, 
its fundamental concepts concerning the sanctity of contracts, the 
respect for private property, and the relationship of individual and 
state, are well in line with the trend of contemporary Western legal 
thought. Thanks to its lofty standards, Islamic law still has an impor- 
tant part to play in providing legal stability and security in the Arab 
countries of the Near East, in the states of traditionalist orientation as 
the law of the land, and in the states of modernist orientation as an 
ideal inspiring their secular legislation. 

57 See my Esquisse, 67. 

58 Cf. Nallino, 79. Saudi Arabian regulations of 1347=1928 and 1349=1930 make it 
obligatory on the cadis to apply the recognized texts of Hanbali law. 








JAROSLAV G. POLACH 


Harmonization of Laws in Western Europe 


The creation of the European Economic Community (EEC), Eur- 
atom (EAEC), and Coal and Steel Community (ECSC)* has provided 
a new framework and impetus for the harmonization of laws in West- 
ern Europe. 

Although, at the end of the nineteenth century, even before the 
process of breaking up the civil law as the ius commune of Europe® 
was completed, there were efforts, for its reunification, progress has 
been slow.’ The deep-rooted reason was probably best appraised by 
R. Sohm already at the first Congrés International de Droit Comparé 
in Paris in 1900, when he pointed out that the idea of a national state 
necessarily involves the concept of a national law.‘ Quite naturally, as 
long as unification endeavors avoided the basic issue underlying the 
diversity of laws, viz. the exclusive territorial sovereignty of the national 
state (as a legal order), harmonization of laws was inevitably restricted 
to a limited number of ad hoc experiments chiefly in the sphere of 
commercial law. Moreover, as the application and interpretation of 
the unified laws was left to national organs, ad hoc unification, though 
temporarily successful, was succeeded by a désagrégation® originating 
in the renewed diversity of municipal laws and judicial decisions. 


Jarostav G. Poracn is Dr. Juris, Masaryk University, Prague; M.A., The American 
University, D.C.; Research Representative for Western Europe, Social Research and 
Studies Society (Brussels, 1957). 

1The European Economic and the European Atomic Energy Communities were 
established on the basis of the complex Rome Treaties signed March 25, 1957, in four 
equally authoritative languages: French, German, Italian, and Dutch. An official transla- 
tion into English was provided by the Interim Committee. The present paper is based on 
the French version, unless otherwise noted. 

The European Coal and Steel Community preceded the other two, being created by 
the Traité instituant la Communauté Européenne du Charbon et de |’Acier, and Con- 
vention relative aux dispositions transitoires (hereinafter ECSC Convention) in Paris in 
1951. The only authentic text is French. 

2 On the background and results of this process cf. Hessel E. Yntema, “Roman law 
as the basis of Comparative law,” 2 Law: a Century of Progress (1835-1935) (1937) 
346-403. 

3 The late H. C. Gutteridge did not hesitate to call the results of unification disap- 
pointing in his Comparative Law (2nd ed., 1949) at 157. Most pertinent to our subject 
are Ch. XXIII; cf. also Yntema, 2b.,.at 367-369. 

*R. Sohm, “Le Code Civil francais et le Code Civil allemand,” Congrés International 
de Droit Comparé, Procés-verbaux des séances et documents (1905) 261-268, at 263,1 268. 

5 This is clearly evident from the general surveys published by the International Insti- 
tute for the Unification of Private Law in Rome. Cf. Unification of Law (1953-1955), 
Unidroit: 1956; and Mario Matteucci, Activities of the International Institute for the Uni- 
fication of Private Law, 1956 (1957). 

6] am indebted to A. F. Schnitzer, De la diversité et de l’unification du droit, (1946) 
at 101-103, for the use of this word which, as I believe, singularly well characterizes the 
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It is, therefore, not surprising that hope for unification is closely 
related to the supranational economic integration of Little Europe.’ In 
the three Communities mentioned, six countries—Belgium, France, 
Germany, Italy, Luxemburg, and The Netherlands—have functionally 
integrated their economies. Furthermore, a permanent supranational 
hierarchy of institutions has been created,*° to which the countries in 
question have transferred certain powers previously regarded as integral 
parts of an indivisible national sovereignty. 

Leaving undecided at this stage of inquiry the legal character of the 
notion of supranationality, it is nevertheless suggested—for reasons to 
become evident later—that this supranational framework provides a 
sound foundation for the potential development of a new common 
law in Western Europe. Hence it is proposed here to examine the 
harmonization of laws envisaged by the six Member States of the Euro- 
pean Communities and to evaluate its effects and outlook. 


I. Some Pretiminary Notions 


However, before proceeding further, it is essential to deal with a few 
prefatory questions having significant bearing upon our subject. 

First of all, it must not be overlooked that each of the three Com- 
munities has been constituted separately by an independent treaty.’ 
Only subsequently was the exercise of the corresponding competence 
entrusted to single institutions,’® but without in any degree altering the 
fact that their authority is derived in each case from the respective 
individual treaties and not from common principles incorporated in 
all of them.” 





subsequent fate of an ad hoc unification. The book, a publication of the Graduate Insti- 
tute of International Studies, remains an interesting and still pertinent reading on prob- 
lems of unification. 

7 This expression denotes the territorial extent of the European integration achieved 
on the level of the six Member States of the Coal and Steel Community, also called 
Europe of Six in distinction to Europe of Seven (of the Western Europe Union), and 
Europe of Fifteen (of the Council of Europe). 

8 These are their basic institutions in an approximately corresponding order: 


EEC (Art. 4) EAEC (Art. 3) ECSC (Art. 7) 
Assembly Assembly Common Assembly 
Council Council Special Council 
Commission Commission of Ministers 
Court of Justice Court of Justice High Authority 


Court of Justice 


On the simplification of the institutions see note 10, infra. 

® Cf. note 1, supra. 

10 See Convention relative a certaines institutions communes aux Communautés Euro- 
péennes, signed in Rome, March 25, 1957. Pursuant to Arts. 1 and 2, the Single Assem- 
bly and the Single Court were created in lieu of the former separate institutions. The 
Single Assembly adopted its new name, the European Parliamentary Assembly, during 
the first session in March, 1958. 

11 Convention, Arts. 1, 3. 
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Further,” the territorial application of the treaties substantially varies. 
The Coal and Steel Community, which is confined to the European 
Continent, is most limited in extent;’* Euratom, on the other hand, 
includes all overseas lands and possessions under the jurisdiction of the 
six countries.** The EEC Treaty applies directly to Europe and to some 
overseas departments of France only,”° other overseas territories of the 
Member States being the subject of an additional Convention of Asso- 
ciation,” which stipulates conditions for their inclusion. 

Finally, and quite obviously, the subject matters regulated within each 
Community also differ. The ECSC and the EAEC provide solely for 
partial economic integration.’ For that purpose, each creates a par- 
ticular legal system and institutions, the one for coal and steel indus- 
tries,'* the other for research, development, and use of atomic energy.” 
The third community, the EEC, has a general economic scope, en- 
compassing almost all aspects of economic activities with the limitation 
that subject matters subsumed under the two other Treaties are ex- 
empted from its application.”” The intermediate purpose of the EEC is 
“, . . to promote a harmonious development of economic activities, a 
continuous and balanced expansion, an increased stability and acceler- 
ated raising of the standard of living and closer relations between its 
Member States.””* But the ultimate aim of the EEC, as well as of the 
other two communities, is of course to bring political unity to Europe.” 

The scope and spatial extent of European integration above indicated, 
and within it of the harmonization of laws, should be placed in the 
larger framework of the concept of supranationality, which emerged 
on the horizon of European political unification when the ECSC was 
formed. Undoubtedly, the concept has a flair of novelty, at least in politi- 


12 FEC Arts. 227, 1, 4; EAEC Art. 198; ECSC Art. 79. 

13 ECSC Art. 79, but cf. also Protocole relatif au régime 4 appliquer aux produits 
relevant de la Communauté Européenne du Charbon et de !’Acier 4 l’égard de I’Algérie 
et des départements d’Outre-mer de la République francaise, Rome, 1957. 

14EAEC Art. 198. 

15 EEC Art. 227, 1, 2, 4. 

16 FEC Art. 227, 3, Annex IV and Convention d’application relative 4 l’association des 
pays et territoires d’Outre-mer 4 la Communauté. 

17 A review of varous aspects involved in the European unification can be found in 
C. Grove Haines, (ed.), European Integration, (1957). On legal aspects see Rudolf L. 
Bindschelder, Rechtsfragen der Europaischen Einigung, (1954). 

18ECSC Art. 81 and Annexes I-III specify the subject matter. 

19.No exact material delineation of the Euratom application is spelled out in the 
Treaty, but it could be constructed on the basis of Arts. 4, 41, 48, 86-91, 92-100, 215 
and Annexes I-V. 

20:'Cf. EEC Art. 232, 1, 2. 

21 EEC Art. 2. 

22 The Preamble of the EEC Treaty states the determination of the contracting parties 
to bring about “an ever closer union among the European peoples.” For the stress on 
the ultimate unification aims of the economic integration in the interpretation of the 
ECSC Treaty, see ECSC Advocates General Lagrange and K. Roemer in La Cour de 
Justice de la CECA, 1 Recueil de la Jurisprudence de la Cour, (1955), 53, 233. 
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cal and international law theory, though in comparative law with few 
conceptual variations it has been utilized for some time. For certain 
authors, the idea of supranationalism has been close to a concept of 
universal or natural law underlying all legal systems.** For others, it 
denoted legal principles common to the countries whose legal history 
and cultural patterns were in close affinity. In this sense Munroe Smith 
spoke about supranational law—free of national particularities—when 
comparing the legal systems of France and Germany.” 

The European Treaties do not employ the word supranational in any 
of these meanings. In fact, only in Article 9 of the ECSC Treaty is it 
mentioned, and there it is identified with the independence of the 
High Authority from any influence of the States. Hence, the members 
of the High Authority, once nominated by common agreement of the 
six participating countries, are not responsible, either as individuals, 
or as a body, to any authority outside the ECSC. This also applies to the 
High Court of Justice in spite of the fact that no reference to its supra- 
national character is made in the Treaty. 

The EEC and EAEC treaties avoid the term supranationality, though 
the European Commissions and Courts should be no less independent 
of the influence of Member States than the ECSC organs.” Moreover, 
the Councils, although composed of representatives of the governments, 
are competent to pass—and in the later stages of integration a majority 
of votes suffices*°—general norms valid in the Member States without 


national ratification or promulgation. 

In the doctrinal development of supranationality, the views, as might 
be expected, vary. Dr. Janicke sees “a certain degree of independence” 
as decisive for a supranational institution.’ Others deem the transfer 
of sovereign powers and the majority voting principle, as the legal 
distinction between arrangements on the supranational and interna- 
tional levels.** Nor are voices lacking to emphasize that the most mean- 


23 Cf. ideas of a “droit commun de l’humanité civilisée” of Saleilles, or “droit 
commun législatif” of E. Lambert in Congrés International de Droit Comparé, 1 
Procés . . . at 12, 42: or, in the summary exposé by Naojiro Sugiyama .. . “Essai 
d’une conception synthétique du droit comparé,” 1 Introduction 4 l’Etude du droit 
Comparé (Recueil E. Lambert) (1938) 50-60, at 51, 53. 

24Munroe Smith, A General View of European Legal History. (1927) at 41. 

25 Cf. EEC, Arts. 157, 2, 166, 167; EAEC 126, 2, 138, 139; further the Protocole sur 
le Statut de la Cour de Justice de la Communauté Economique Européenne, Title One, 
and a similar Protocole for Euratom, Title One. The obvious shortcoming in the de- 
clared independence of the members of the Commissions and the Court is, of course, 
the limitation of their terms to four and six years respectively, with the renomination 
rights resting entirely with the Governments. 

26 For the harmonization of laws, unless specifically otherwise stipulated, uanimity is 
the general rule; cf. EEC Arts. 100, but also 54, 2, 75, 1, 112, 1. 

27 Thus, in his “Die Sicherung des iibernationalen Characters der Organe interna- 
tionaler Organisationen,” 14 Zeitschrift fiir auslandisches dffentliches Recht und Volker- 
recht (1951) at 50. 

28 Cf. Bindschelder, op. cit., at 75 ff.; and J. L. Kunz, 46 Am. Journal of International 
Law, (1958) 690 ff.; L. F. L. Oppenheim, International Law (8th ed., 1955), at 185 ff. 
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ingful characteristic of supranationalism is the “immediacy” of the 
application of enactments and decisions of the Communities’ institu- 
tions,” while P. Reuter and a few others see this in the combination of 
such features.*® But a definitive majority,” though not without doubts 
about all the legal aspects of supranationalism, believe it to be nearer 
a federal than a confederate system.” 

For unification of laws, such conceptualization of supranationality 
is, of course, of basic significance. It evidently represents, in spite of 
being limited to the sphere of economic activities, an important breach 
in the concept of the indivisible territorial sovereignty of national laws. 
It may even be asserted that a supranational framework which 
B. C. H. Aubin® calls the second “Etappe,” is a prerequisite for an 
advance of the unification process beyond the ad hoc stage. 


II. Scope oF HARMONIZATION 


Solely in the Economic Community is the approximation of laws 
explicitly mentioned as one of the means generally to be employed for 
the attainment of the aims of the Community.” In the other two Com- 
munities, harmonization is limited to fields nominally delineated. More- 
over, in Euratom it pursues specific goals due to the peculiar properties 
of nuclear energy. 

An unfortunate aspect of the projected harmonization is the widely 
varying terminology throughout the three Treaties, without an un- 
equivocal explanation of this diversity. Thus, the French texts speak in 
some places of le rapprochement des législations nationales,** while 
elsewhere expressions such as de corriger de telles dispositions ou d’en 


compenser les effets,° V’harmonisation des dispositions législatives 
.. 5. la coordination ...° une collaboration étroite ... relative au 


droit® .. . and their grammatical derivations are used. 


29 Thus Charles de Visscher, in Theory and Reality in Public International Law, (1957) 
at 226-7. 

80 Paul Reuter, La Communauté Européenne du Charbon et de |’Acier, (1953) at 
138-140; and “Le Plan Schuman,” Académie de Droit International, Recueil des Cours 
1952, (1953) II; 523-628; at t42-553. 

31 For dissenting opinions see Bindschelder, op. cit., at 201. 

32 Reuter, 7b., Oppenheim, 7d., see also Bindschelder, op. cit., 75 ff.; C. F. Opheuls, 
“Juristische Grundgedanken des Schumanplans,” Neue Juristische Wochenschrift (1951) 
289 ff. and 75. 381 ff.; on the legal character of the EEC and EAEC ef. Louis Cartou, 
“Le Marché Commun et la technique du droit publique,” Revue du Droit Public et de 
la Science Politique en France et a l’étranger (1958) 186-219. 

83 Bernhard C. H. Aubin, “Europaisches Einheitsrecht oder intereuropdische Rechts- 
harmonie,” in Konrad Zweigert (Ed.), Europaische Zusammenarbeit im Rechtswesen, 
(1955) 45-78, at 74. 

34 FEC Arts. 3, h, 100-102, 117. 

35 Tb, 

36 ECSC Convention § 2, 4. 

87 FEC Arts. 99, 112, 1; EAEC Art. 33; ECSC Convention, § 15. 

88 FEC Arts. 56, 2; 57, 2. 

89EEC Art. 118. 
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A perusal of the other three authoritative texts of the EEC and EAEC 
Treaties does not make the meaning of harmonization less ambiguous. 
The most striking example is the German version where Angleichung 
is employed not only for the French rapprochement** but also, at least 
in one instance, for /’égalisation,’ while for the French harmoniser the 
terms harmonisiert, vereinheitlicht, or in Einklang zu bringen are 
used.*” Similarly, the Dutch text refers to aanpassing** of legislations, as 
well as to of het nader tot elkaar brengen,“ met elkander in overeen- 
stemming te brengen,*° and geharmoniseerd.* The Italian nomencla- 
ture*’ resembles the French in all its peripatetics. 

The impression that there was no clear idea of the distinctions, if 
any, among all these expressions, is further strengthened by comparison 
of the governmental analyses which accompanied the ratification pro- 
posals in individual national assemblies. 

Thus, we find in the Italian document** under the heading of the 
riavvicinamento of legislations a discussion also of unification and 
harmonization of laws. The Dutch“ and partly also the Luxemburg” 
comments speak only of harmonization of laws and generally subsume 
under this term all the common arrangements to be undertaken in the 
legal field. From the French Rapport” by Deputies Savary and July, 
it is evident that while harmonisation is regarded as equivalent to 
rapprochement of laws, the unification process is not encompassed by 
the latter term. In this respect, the Rapport seems to follow the practice 
established in the Spaak Report.” Finally,’* the German analysis further 
increases the area of confusion, because Angleichung, of which the 


40 Cf. Deutscher Bundestag, 2 Wahlperiode, Drucksache 3440, 1957. 

41 FEC Art. 117, § 1. 

42 FEC Arts. 99, 112, 1; EAEC Art. 33. 

43 Cf. the heading of Ch. 3, P. III, Title I and EEC Art. 100 in Tweede Kamer der 
Staaten-Generaal, Zitting 1956-1957, -4725; and also (Belgian) Kamer der Volks- 
wertegenwoordigers, 727 (1956-1957) -Nr. 1. 

44 EEC Arts. 3, h; 100. 

45 RAEC Art. 33. 

46 FEC Art. 99. 

47 Camera dei Deputati, N. 2814 (1957). 

48 Tbid., p. 17. 

49 Tweede Kamer, [bid., I 4725 1-4; at 26-27. 

50 Chambre des Députés, Session ordinaire 1956-1957, No. 6361, 6371, 6381 at 8-9, but 
see also p. 22. 

51 Assemblée Nationale, Session ordinaire de 1956-1957, No. 5266. Rapport fait au 
nom de la Commission des Affaires Etrangéres . . . par MM. Savary et July, at 121- 
122; 132-133; 188-189. 

52 Because Mr. P. H. Spaak, then Belgian Foreign Minister, presided over the Inter- 
governmental Committee exploring the possibilities for economic integration, the con- 
cluding report of this Committee is usually referred to as the Spaak Report, its full title 
being: Rapport des Chefs de Délégation aux Ministres des Affaires Etrangéres, (1956). 
Pp. 60-66 deal with the approximation of legislations. 

58 The Belgian analysis has no bearing on the point in question. Cf. Chambre des 
Représentants, 727 (1956-1957) No. 1, at 6. 
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inconsistent use has already been noted, is also employed as a synonym 
for Annaéherung and Anpassung.™* 

This rather perplexing situation is not surprising in view of the pre- 
vailing doctrinal uncertainty. It would seem reasonable to expect that, 
at least, the sense of unification of laws should be free of any equivocacy. 
Yet, it is not. For the late Professor Gutteridge, unification of laws 
meant (1) replacing conflicting rules in two or more systems of law by 
a single rule and also (2) framing international rules in advance so as 
to prevent conflicts arising from the application of divergent municipal 
laws.’ But B. H. C. Aubin would not agree to the second part of 
Gutteridge’s definition, since for Aubin creation of a uniform law of 
conflicts among nations represents harmonization” rather than unifica- 
tion of laws.’ This concept of Aubin has its predecessor in the de la 
Grasserie’s unification provisoire.* On the other hand, definite,” or 
true,” or simple unification contemplates exclusive uniform internal 
laws for a few or all nations.” 

In contrast, harmonization of laws, as conceived by Professor René 
David, represents a global concept encompassing all alternatives to 
the unification process.” Thus, the idea of harmonization imports first 
of all “a spiritual oneness, an awareness of unity of the European 
law,”*’ almost a European common law, though he hesitates to use this 
term. But it also means a stérungsfreier Zusammenklang and a mutual 
harmonische Abstimmung staatlicher Einzelrechtsordnungen.™ Finally, 
David believes that we should speak of harmonization of laws rather 
than unification, in case fundamental principles only are uniformly 
settled, while individual States are left to carry out appropriate approxi- 
mation thereto in their legal systems.” 

It seems that in all this terminological variety the last meaning sug- 
gested by Professor David is closest to the sense of approximation or 


54 Deutscher Bundestag, 7b., at 129-130, and also the text of EEC Art. 2 and comments 
thereto. 

55 Gutteridge, op. cit., 154. 

56 Aubin, op. cit., at 47 ff.; cf. also p. V. 

57 His concept of unification comprises all the internal Sachenrecht which includes all 
laws except the municipal collision laws. /b., at 47-48, 60 ff. and his note 7. 

58 Raoul de la Grasserie, “Concept général et définition de la science du Droit com- 
paré,” in Congrés International du Droit Comparé, 1 op. cit., 198-226, at 221-222. 

59 1d, 

6° Schnitzer, op. cit., at 81. 

81 For instance, Aubin op. cit. at 56-63, or Gutteridge, Joc. cit.; but again Gutteridge’s 
partial unification, or Aubin’s unification by a means of “lois-types” and “lois-conformes” 
would rather fit into one of the concepts of David’s harmonization, cf. infra. 

62K. Zweigert in the Preface to Europadische Zusammenarbeit (cf. note 31, supra) 
credits R. David with the introduction of the term harmonization of laws into legal 
parlance at p. V. 

68 René David, “Die Zukunft der europaischen Rechtsordnungen: Vereinheitlichung 
der Harmonisierung?” in Zweigert, op. cit., 1-17, at 8-12. 

64 75., at 2-3. 

7b, at 6. 
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harmonization of law in the European Communities. On the other 
hand, the area in which a basic uniform legal framework is established 
in the Treaties is much wider than could have been surmised from his 
notion; in some respects uniformity is spelled out in great detail,”* leav- 
ing to national authorities a very limited zone of action. Yet, except in 
instances where uniform regulations are specifically envisaged in the 
Treaties, the harmonization of laws in the EEC™ is to be pursued only 


“ 


when it has “. . . a direct incidence on the establishment or working 
of the Common Market.”®* That, of course, brings us to another prob- 
lem: What is the Common Market?” 

The term is new. In economics and the corresponding legal nomen- 
clature, only the terms free trade area and customs union have been 
current until recently, the difference depending upon the existence or 
lack of common external tariffs."° But a common market is neither, 
despite the fact that the EEC is based on a customs union™ and Euratom 


2 


also contemplates a sort of a nuclear customs union,’’ while all three 
Communities look to the establishment of large free trade areas.” 
Part of the national difficulties with the common market actually 
originates in economics and its lack of a precise definition of a market 
in any sense. In an effort to make the notion more comprehensible, it 
is proposed for the purpose of this paper, to use Cournot’s delineation 
of a market as “. . . any region in which buyers and sellers are in such 


66 Thus, e.g. EEC Arts. 85-87; ECSC 65-67. 

87In the ECSC the frame of reference for the harmonization of laws is differently 
stated; yet the functioning of the ECSC Common Market remains its guiding principle. 
Cf. ECSC Convention 2, 4 and ECSC Arts. 5, 66, 5. 

88 FEC Art. 100; but cf. also EEC Art. 3, h, where the formulation seems some- 
how narrower since it stipulates that approximation of laws should be undertaken 
“|, . to the extent necessary for the functioning of the Common Market,” while EEC 
Art. 117 declares that “the necessary promotion of improvement of the living and work- 
ing conditions of labor will not only result from the functioning of the Common Mar- 
ket,” . . . but also . . . “from the approximation of legislative and administrative pro- 
visions.” Thus, it looks that this Article would permit harmonization of laws in the 
sphere of social legislation also even when it has no direct incidence on the functioning 
of the Common Market. 

69 The readers are warned against the current misleading identification of the EEC 
with the Common Market. Actually, there are three Common Markets within the Euro- 
pean Communities; one for coal and steel industries, another for nuclear materials, 
and the third, this one of the EEC, is a general Common Market. But it should be 
noted that the Economic Community has much broader scope and purposes than its 
Common Market. On similarities and differences see Karl Carstens “Die Errichtung des 
gemeinsamen Marktes in der Europaischen Wirtschaftsgemeinschaft, Atomgemeinschaft 
und Gemeinschaft fiir Kohle und Stahl,” 18 Zeitschrift f.a.u.6. Recht und Volkerrecht, 
(1958) 459-525. 

70 Cf. for instance United Nations, the European Economic Commission, Economic 
Survey of Europe, 1956. Uno, Genéve, 1957, at IV pp. 3-4; also Havana Charter for 
an International Trade Organization, Art. 44; also GATT, Art. XXIV, 8. 

1 EEC Art. 9. 

72 EAEC Arts. 92-95; in the ECSC there are no common external tariffs; cf. ECSC 
Art. 72. 

73 Spaak Report, at 9-10. 
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free intercourse with one another that the prices of the same goods tend 
to equality easily and quickly.” 

From the legal point of view, the problem revolves around the 
formulation of the rules guaranteeing free intercourse in the market. 
In this respect, the six countries agreed upon a definite public policy * 
to ensure not only conversion of their previously separate national 
markets into a large free trade area, but also the establishment of an 
integrated market organized in a particularly stipulated way.’* Thus, 
for legal doctrine, the Common Market is identical with the totality 
of rules” incorporating this public policy common to the Six, or, as 
Reuter calls it, the “régime juridique” determining conditions on the 
Market.” This rests on five common principles declared by the Treaties: 
freedom of movement of (1) goods;’® (2) persons;*° (3) services;™ 
(4) capital;** and (5) freedom of establishment.* This then is the 
basic legal structure within which** harmonization of laws is to be 
effectuated, though its scope varies with the sector of economic activity 
and the fundamental liberty involved. 

Thus, in the sphere of the movement of goods, uniform norms have 
already been adopted for the purpose of progressive establishment of a 
common external tariff toward third countries.** Moreover, the Member 
States are obliged to conform their customs legislation by the end of 
the first stage of the transitory period.** And the diversity of pro- 
visions obstructing free circulation of goods within the Community will 
be surmounted simply by progressive abolition of such dispositions and 
prohibition of the introduction of new impediments.” 


74A. A. Cournot, Recherches sur les principes mathématiques de la théorie des 
richesses (1938) ch. IV. Cf. also Alfred Marshall, Principles of Economics, (8th ed. 
1952) Bk. V, ch. I, 2. 

75 Generally speaking the purpose of the concerted public policies in the EEC and 
ECSC is to bring about favorable economic developments and expansion, and increase 
in living standards (EEC Art. 2; ECSC Art. 2), while Euratom should contribute to 
these aims “. . . by the creation of conditions necessary for the speedy establishment 
and growth of nuclear industries.” EAEC Art. 1. 

76 W. Hallstein speaks about the “organisierte Konkurrenz” in connection with the 
ECSC in his Der Schuman Plan, Frankfurter Universitatsreden, H. 5 (1951) at 10, 
cf. also Reuter, La Communauté, at 140 ff. 

77 Spaak Report at 22 stresses “l’ensemble des droits et obligations” which a country, 
wishing to participate in the Common Market, had to underwrite. 

78 Reuter, op. cit., at 174 ff.; cf. also the ECSC High Court in Le Groupement des 
Industries sidérurgiques Luxembourgeoises c. La Haute Autorité (April 23, 1956). 
Recueil, Vol. II, 7/54, 9/54. 

79 EEC Part Two, Title I and II; ECSC Arts. 96, 97; ECSC Art. 69. 

80 FEC Part Two, Title III, Ch. I; EAEC Arts. 96, 97; ECSC Art. 69. 

81 FEC Part Two, Title III, Ch. 3. 

82 Tbid., EEC Ch. 4; EAEC Arts. 99, 100. 

83 EEC Part Two, Title III, Ch. 2; cf. also EAEC Art. 97, and the European Conven- 
tion on the Right of Establishment which, however, applies merely to natural persons. 

84 On Euratom’s additional and differing requirements cf. infra. 

85 EEC Arts. 18-22; EAEC 94-95; cf. ECSC Art. 72. 

86 FEC Art. 27; ECSC Convention § 15. 

87 EEC Arts. 12-17, 30-38, 79-80; EAEC 93; ECSC Art. 4 and ECSC Convention, § 9. 
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In other fields, it is left either to organs of the Communities or of 
Member States to implement the freedom enunciated by working out 
appropriate measures to suppress contradictory or divergent national 
provisions. Thus, it is envisaged, and left to the Council, to prepare and 
direct a progressive rescission of national restrictions insofar as they 
curb within the Community: (1) the worker’s liberty of movement to 
seek employment;** (2) freedom of establishment for natural as well 
as legal persons;*° (3) free supply of services;°° (4) free flow of capital.” 
The Council is further entrusted with directing co-ordination of mu- 
nicipal laws and regulations pertaining to the exercise of non-wage- 
earning activities,” mutual recognition of diplomas, certificates and 
other qualifications,”* and restrictions on the right of establishment of 
foreign nationals on grounds of public order, safety, or health.” 

A salient point in the harmonization of laws is the degree of competi- 
tion to be ensured in the Common Market. A decision in this field 
always has extensive legal consequences, because it invariably imports 
making a choice between freedom of contract and freedom of competi- 
tion.”® Prior to World War II, freedom of contract, limited chiefly by 
the doctrine of abuse, prevailed in Western Europe.** By adopting 
common rules against combinations, price discrimination, dumping, 
and state subsidies, Little Europe not only broke with the prewar tradi- 
tion, but has furnished an interesting example of international harmoni- 
zation of laws by interpenetration of legal doctrines. It is now prohibited 
in the EEC and ECSC, much as in the United States, for enterprises 
to make agreements contemplating, or to engage in, concerted or 
monopolistic and discriminatory practices affecting trade between the 
Member States, and distorting or restraining competition.” 

But it is deplorable that the Common antitrust and antidiscriminatory 
legislations are not uniform in the three Common Markets. Thus, a 
new diversity of laws arises of which the following instances are indica- 
tive. In the ECSC, which in the case of concentrations may have juris- 
diction over an enterprise usually not included in the coal and steel 


88 EEC Arts. 48, 49 (b); cf. also EAEC Arts. 96, 97; ECSC Art. 69 and Conven- 
tion § 9, 

89 FEC Arts. 52, 54, 1, 3 (c), 58; EAEC 97. 

90 FEC Arts. 59, 63; EAEC 97. 

91 FEC Arts. 67, 69. 

®2 EEC Arts. 57, 2. 

ERC Act. 57, 1. 

®4 FEC Art. 56. 

%5 Cf. W. Strauss and R. Wolff, “Kartellrecht” in Fr. Schlegelberger, (ed.) 4 Rechts- 
vergleichendes Handworterbuch fiir das Zivil- und Handelsrecht des In- und Auslandes 
(1927) 614-706. 

96 7%., and also United Nations, Economic and Social Council, Texts of National 
Legislations and Other Governmental Measures Relating to Restrictive Business Prac- 
tices (1953); Erwin Hexner, The International Steel Cartel (1943). 

87 EEC Arts. 85-94; ECSC Arts. 4, 5, 60-69, 74, ECSC Convention §§ 9-13. 
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industries,”* mergers require previous consent of the High Authority,” 
and any price discrimination is forbidden.” On the other hand, in the 
EEC no preliminary permission is needed for merger of enterprises, 
discriminating practices affecting the trade between the Member States 
alone being prohibited.” Moreover, the municipal cartel laws of the 
six countries retain their validity for activities outside the scope of the 
EEC and ECSC. 

In Euratom there are no antitrust regulations,—obviously in accord- 
ance with the new technological, economic, and legal developments.*” 
But this raises a question as to the law relevant to concentrations in the 
EAEC. The application of diverse national laws may run counter to 
the general economic policy of integration, designed to realize the 
advantages of the big market, large scale economies, and division of 
labor. It therefore seems that the exemptions from prohibited concen- 
trations as defined in the EEC’ should first of all apply to atomic 
energy. But the situation is further complicated because of a possible 
conflict with the stricter ECSC rules. 

Among other steps pertinent for the harmonization of laws relative 
to competition in the Common Markets, the approximation of national 
fiscal legislations'’* should be mentioned as well as the contemplated 
enactment of uniform rules for agricultural products,’ international 
transportation,’ and commercial policies of the Six.’ Special refer- 
ence should be made to the harmonization of the social systems; in this 
area, approximation of laws in the form of a “close collaboration” 
between Member States*®* is to extend to labor and work conditions, 
trade unions, and collective bargaining legislations. The one uniform 
principle already enacted in the EEC Treaty stipulates equal compen- 
sation for men and women for the same kind of work.’ 

It remains to survey briefly the harmonization of laws within Eur- 
atom. Due to the special nature of atomic energy, the approximation of 
laws is not limited to the confines of the Nuclear Common Market, 
except as already noted with respect to unification of external tariffs, 





98 Cf. ECSC Arts. 66, 1 and 80. 

99 ECSC Art. 66. 

100 ECSC Arts. 60-64. 

101 FEC Art. 86. 

102 Cf, for instance the reasons allowing large scale concentration in the aluminum 
industry in US v. Aluminum Co. of America et al., 91 Fed. Suppl. 333 (1950), Head- 
note 12 (1); and also note 103, infra. 

108 FEC Art. 85, 3 exempts concentrations and concerted business practices from the 
prohibition, if, beside other conditions, they “contribute to the improvement of the pro- 
duction or distribution of goods or to promotion of technical or economic progress . . .” 

104 FEC Art. 99; cf. also EAEC Art. 71 and ECSC Convention, § 15. 

105 FEC Art. 40. 

106 FEC Arts. 74, 75, 1, 79, 84, 1. 

107 REC Art. 112. 

108 FEC Arts. 117, 118; cf. also ECSC 68, 1, 5; 69 and § ECSC Convention, 2. 4. 

109 FEC Art. 119; but cf. ECSC 68, 1. 
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abolition of impediments to internal nuclear trade, and establishment 
of relative freedom of movement for qualified manpower."*® But other- 
wise Euratom, seeking to place European industries speedily on a 
nuclear basis, concentrates on uniform regulation of some important 
aspects of atomic energy, insofar as it is destined for peaceful pur- 
poses." Thus, it enacts a uniform property right, invested in the EAEC, 
to fissionable materials,’ and in addition procedures by which they 
will be priced and distributed.”** Euratom further provides for uniform 
security rules and controls,’* the observance of which is to be imple- 
mented by appropriate legislations in the Member States.”* In health 
protection, the basic minimal norms are to be established by the Council, 
the States being obliged to conform thereto their legislative and admin- 
istrative provisions.’*° In other fields, Euratom merely furnishes a com- 
mon superstructure, for instance in patents and research,’ leaving the 
municipal legal systems untouched. 

Concluding this section, a few words should be said also on the par- 
ticular character of the harmonization of laws in the European Com- 
munities. In contrast to other unification movements, whose purpose 
is to establish throughout different legal systems certainty as to the legal 
effects of transactions, approximation of laws in the EEC, ECSC, and 
in the last analysis also in EAEC,"** is concerned with the factual eco- 
nomic consequences rather than the legal aspects of harmonization. 
Generally speaking, harmonization therefore is to take place only when 
it is necessary to sustain the specific order of the integrated market, or 
to compensate the economic effects of a diversity of laws.’ Accord- 
ingly, no “artificial” harmonization is to be introduced if the disparity 
of laws does not affect competition, or if the economic consequences of 
such disparity cancel out each other.**° In this sense, harmonization of 
laws in the European Communities has, we may say, a definite func- 
tional look. It serves the economic integration of Europe. 


110 Cf, EAEC'Title II, ch. IX. Arts. 92-100, and notes 85-90 supra. 

111 Nuclear energy for military purposes is exempted from Euratom in Arts. 84, 91. 

112 FAEC Arts. 86-91. 

118 EAEC Arts. 52-76. 

114 FAEC Title II, Ch. VII. 

115 FAEC Arts. 83, 3, 4 and cf. also Art. 24. 

116 EAEC Title II, Ch. III, Arts. 30-33. 

117 Cf, EAEC Title II, Ch. I, II. 

118 The aim of Euratom is economic: to contribute to the raising of the standard of 
living and to the development of commercial exchanges with other countries. Cf. EAEC 
Art. 1. 

119 Thus: CECA, Sixiéme Rapport Général sur I’Activité de la Communauté, (1958) 
1:21; and Spaak Report, at 60-66; also German Bundestag, op. cit., at 129-130. 

120 A simple example of compensative effects suffices to illustrate the point. For in- 
stance, a competitive advantage because of the disparity in national fiscal laws could be 
compensated by a corresponding disadvantage originating in different social legislations. 
Accordingly, no harmonization is necessary. 
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III. TECHNIQUE AND OrcANs OF HARMONIZATION 


The mechanism of the approximation of laws in the three Communi- 
ties depends on the field in which it is to be undertaken. 

In legislation pertaining to customs,” social affairs,'*’ security” and 
safety’** measures, mining,’” the conflict of laws in the six Member 
States,"** uniform universal suffrage in elections to the European Par- 
liamentary Assembly,’ and in part to fiscal matters,’** the responsi- 
bility rests in varying degree with the States. 

The technique varies also. Thus, in the EEC, in the case of customs 
laws, or in the EAEC of safety controls, the States are obliged to carry 
out the harmonization of their municipal laws,” while the Commis- 
sions are charged with the preparatory work and drafting of recom- 
mendations. Yet the final enactment of the harmonized provisions is 
left with the Member States. In the field of social legislation “close 
collaboration” leaves even greater latitude to the States. Here the pre- 
paratory work of the Commission is limited to studies and opinions,'® 
whereas no specific provision obliges the Member States to effectuate 
the proposed harmonization. Finally, in the sphere of conflicts laws, 
it is contemplated that the States will engage, when necessary, in mutual 
Negotiations; participation of the Community institutions is not antici- 
pated."” Here the usual three stages in unification*®® depend fully on 
initiative, preparatory work, and implementation by the interested 
Member States. 

But when harmonization is delegated to the institutions of the Com- 
munities, then usually a Commission is charged with making pre- 
liminary studies and the formulation of the draft,’** while the legislative 
function is reserved, in the majority of instances, to the Council, (High 
Authority in the ECSC). To attain the required degree of harmoni- 





121 FEC Art. 27; EAEC Art. 94 Cf. also ECSC Convention, § 15. 

122 ECSC Arts. 118, 69. 

128 FAEC Art. 83, 3. 

124 FAEC Art. 33, 

125 FAEC Art. 71. 

126 FEC Art. 220. 

127 FEC Art. 138, 3; EAEC Art. 108, 3; ECSC Art. 21, 3 as amended by Convention 
relative to common institutions, Art. 2. 

128 FAEC Art. 71; but cf. EEC Art. 99 and ECSC Convention, § 2,4. 

129 FEC Art. 27; EAEC Art. 33. 

180 FEC Art. 118, but differently in ECSC Art. 69, 5. 

181 Cf, EEC Art 220. 

132On the usual techniques of unification cf. Hessel E. Yntema, “Comparative Re- 
search and Unification of Law,” 41 Michigan Law Review, (1942) 261-268; Gutteridge, 
op. cit. at 174 ff. 

183 Often advisory bodies have to be heard, as when Member States’ legislative meas- 
ures are involved, before a draft is submitted to the Council. Cf. for instance EEC Arts. 
30, 2,37, 2+ 
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zation, the Council has at its disposal Regulations, Directives, and 
Decisions.’** 

As the EEC and EAEC Treaties stipulate,’** “Regulations shall have 
general application. They shall be binding in every respect and directly 
applicable in each Member State.” For entering into force, promulga- 
tion in the Official Gazette of the Community sufficies,"** no other act 
on the part of the Member States being required. 

In contrast to Regulations which are general norms laying down a 
common law of the six countries, the Directives chiefly serve to effectu- 
ate the necessary rapprochement between divergent national legisla- 
tions. Consequently, the Directives bind only as to the result to be 
achieved while leaving to domestic agencies competence as to form and 
means.'*’ They become effective, similarly to Decisions which are oblig- 
atory in all respects, upon notification to the addressee." 

At various places, the Treaties also mention general programs’”” 
adopted by the Council, or common measures and rules,"*° objective 
criteria,“" general conditions or uniform principles,’** (appropriate) 
provisions,’ basic norms,"“* or modifications;"’ to be binding, these 
all must be passed in one of the above forms. 

Usually**® the uniform common rules are to be enacted in the form 
of Regulations. Their purpose may be (1) to provide the basic frame- 
work within which the municipal laws are to be conformably harmo- 
nized ;*** (2) to regulate uniformly and in detail the subject matters in 
question, leaving to national legislators only residual activities;*** (3) to 


134 The Treaties’ nomenclature relative to the powers of institutions is highly confus- 
ing. For illustrative purposes the following comparison is offered: 


The EEC and EAEC provisions correspond in the ESC to: 


Regulations Decisions (of a general scope) 
Directives Recommendations 

Decisions Decisions (individual) 
Recommendations, opinions Opinions 


Cf. EEC Art. 189; EAEC Art. 161; ECSC Arts. 14, 15. Attention is drawn to the fact 
that the EEC and EAEC Recommendations have no binding force, while in the ECSC 
they bind as to result to be achieved. 

185 FEC Art. 189; EAEC Art. 161, ECSC Art. 14. 

186 FEC Art. 191; EAEC Art. 163; ECSC Art. 15. 

187 FEC Art. 189; EAEC Art. 161; ECSC Art. 14. 

188 FEC Art. 191; EAEC Art. 163; ECSC Art. 15. 

139 FEC Arts. 54, 1, 63. 

140 FEC Arts. 7, 40, 2, 48-51, 75, 1 (a), 79, (3), 103, 1, 121. 

141 FEC Art. 44, 3. 

142 EEC Arts. 54, 1, 63, 75, 1 (b), 113, 128. 

148 FEC Arts. 75, 1 (c), 93, 138, 3, 235; EAEC 203. 

144 FAEC Art. 30 ff. 

45 ECSC Act. 95. 

me A choice between Regulations or Directives is left to the Council in EEC Arts. 49, 
87, 1. 

147 Thus, EAEC Arts. 31-33, 83, 3. 

148 The EEC, ECSC antitrust legislations, cf. supra; also EAEC Arts. 24, 194, 2; EEC 
Arts. 75, 79. 
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delineate the area of application of the uniform rules established in the 
Treaty;*° or (4) to enact provisions necessary for achieving one of the 
aims of the Community, if such action is required for the functioning 
of the Common Market and has not been provided for in the treaties.’ 

Besides being executive measures, Directives’ (and exceptionally 
also Decisions)**’ are used in particular instances to secure approxima- 
tion of laws by directing the (1) positive harmonization,’ (2) co- 
ordination,’ or (3) abolition or correction’*” of divergent national 
legislative or administrative provisions obstructing the established uni- 
form norms. 

In addition, the Member States have agreed not to enact or maintain 
rules infringing upon the accepted uniform principles,** and have 
undertaken to enter into consultations with the EEC Commission 
whenever there is reason to fear that contemplated enactments or 
amendments would distort competition in the Common Market." 


IV. Tue Rote oF THE SINGLE CourT 


So far the subject of our inquiry has been legislative harmonization. 
But as Saleilles pointed out,"** and as has been increasingly stressed in 
recent times,’ legal interpretation is another important, if not an 
indispensable, link in a successful, permanent unification process. 

It has been mentioned above that the Treaties originally made pro- 
vision for three separate High Courts of Justice. Fortunately for unity 
of interpretation, the exercise of the corresponding jurisdictions has 
been entrusted to the Single Court,"** which thus represents the supreme 
judicial authority for all three Communities. Its function is to “. . . en- 
sure observance of law in the interpretation and application . . .” of the 
Treaties” in areas exhaustively enumerated. In all other respects, the 
competence of national courts remains intact.’® 





149 For instance EEC Arts. 87, 2 (e), 91, 2, 94. 

150 FEC Art. 235; EAEC Art. 203; cf. similar provision in ECSC Art. 95. 

151 Tn the ECSC, Recommendations, cf. note 134, supra. 

152 Thus, in EEC Arts. 44, 3-4, 92, 3 (d). 

158 Cf, EEC Arts. 100, 112; EAEC Art. 33, ECSC Art. 66, 5. 

154 EEC Arts. 56, 57. 

155 EEC Arts. 49 (b), (c), 54, 2, 3, 63, 1, 2, 67; EAEC Art. 96; ECSC Convention 
§ 2, 4. 

156 Thus, in EEC Arts. 5, 7, 12, 31, 53, 62, 90; cf. also EAEC Art. 192; ECSC Arts. 
67, 86. 

157 Arts. 101-2; cf. also EEC Art. 224-6. 

158 Saleilles, op. cit., at 12. 

159 See, namely, Ludovico M. Bentivoglio, “Uniform Private Law and Uniformity of 
Interpretation,” in Unidroit, Unification of Law (1953-1955), (1956) 127-163; and 
E. Rabel, “Privatrecht auf internationaler Ebene,” in Um Recht und Gerechtigkeit, 
Festgabe fiir Erich Kaufmann (1950) at 310. 

160 Cf, note 10, supra. 

161 FEC Art. 163; EAEC Art. 136; ECSC Art. 31. 

162 FEC Art. 183; EAEC Art. 155; ECSC Art. 40. 
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For present purposes, the Single Court’s legal authority*®* may be 
usefully summarized under the following aspects: First, the Court 
serves as the constitutional and administrative cassation tribunal con- 
trolling the legality of acts of institutions in the Communities." 
Modelled after the French Conseil d’Etat, its competence is limited to 
questions of law and annulment of illegal acts for specifically stipulated 
reasons. *” 

Further, the Court has a jurisdiction de plein droit; in other words, 
it can examine questions of fact as well as of law, e.g. in proceedings 
concerning sanctions imposed,*” certain patent affairs,“"’ modifications 
of the ECSC Treaty." And though not explicitly mentioned, such juris- 
diction is a logical necessity in litigations in which the Court is the only 
and the final judicial authority." Moreover, the Court can act as an 
arbitration tribunal in specified instances.*”° 

Finally, and for the unification of laws, the Court’s exclusive inter- 
pretative jurisdiction is of far-reaching import. This is ensured in two 
ways. First, the Court has a so-called jurisdiction @ titre préjudiciel.™ 
Accordingly, whenever a preliminary question involving interpretation 
of the Treaties, or of the acts of institutions in the Communities and 
their application, is raised before any national court of a Member State, 
such court may, and when no appeal is possible from its judgment 
it must, ask the Single Court for an authoritative decision.*** Second, 
the Member States have explicitly undertaken not to submit a dispute 
concerning the interpretation or application of the Treaties to any 
method of settlement other than those provided therein.’’* Moreover, 
they have agreed to take the measures required for the implementation 
of the Court’s judgment, should it find that a State fails to fulfill its 
Treaty obligations.’* Needless to say, in this way the danger that the 
harmonization efforts may disintegrate under the impact of diverse 
national judicial decisions has been largely obviated. 


163 The Court acts also as an advisory organ and has executive powers of appointment; 
cf. for inst. EEC Arts. 228, 1, 8, 4; EAEC Art. 18. 

164 FEC Art. 173; EAEC Art. 146, ECSC Art. 33. 

165 On the French administrative procedure and differences in contentieux d’annula- 
tion and contentieux de pleine jurisdiction, cf. Armin Uhler, Review of Administrative 
Acts (1942) at 31. 

166 ECSC Art. 36; EAEC Art. 144 (b); cf. also ECSC Art. 88 and the competence 
envisaged, in EEC Art. 172. 

167 FAEC Art. 144 (a). 

168 ECSC Art. 95. 

169 FEC Arts. 178, 179, 215; EAEC Arts. 151, 152, 178, ECSC Art. 40. 

M0 EEC Arts. 181, 182; EAEC Arts. 153, 154; ECSC Art. 42. 

171 FEC Arts. 177, 85, 2; EAEC Art. 150; ECSC Arts. 41, 65, 4. 

172 Tn the ECSC the jurisdiction in preliminary questioning is wider, cf. ECSC Art. 40. 

178 FEC Art. 219; EAEC Art. 193; ECSC Art. 87. 

174 FEC Arts. 169-171; EAEC Arts. 141-142; cf. also ECSC Arts. 86, 88. 
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V. ConcLupING COMMENTS 


As stated above, harmonization of laws within the European Com- 
munities has a functional character. It is intended to serve the purposes 
of the Common Markets, thus advancing the economic integration and 
ultimately the political unity of Europe. The ends in view, therefore, 
are not in the sphere of private law, but in the field of public policy. 

Nothing illustrates this better than the antitrust legislation, because 
a decision to favor freedom of competition rather than freedom of con- 
tract is closely related to a preference for a certain social structure and 
form of government. This was already strongly underscored by the 
author of the United States Antitrust Act, Congressman Sherman.*® 
Since then the effects of large concentrations, either public or private, 
on social development has increasingly attracted the attention of social 
scientists, jurists,’‘° and economists.’"’ Indeed, to comprehend the public 
policy of the Six, and the corresponding legislative programs as incorpo- 
rated in the Treaties, a substantial knowledge of the principles of 
political economy is imperative.*™ 

Evidently, a concerted accord in formulating public policy has been 
an important stage in any unification of laws because, as it seems, 
mutual understanding about ultimate aims must precede any prelimi- 
nary endeavors to harmonize laws.’** Thus, whenever the six States 
concurred in establishing common policies (as for instance in agri- 
culture, transport, commerce), they virtually agreed upon a uniform 
framework for subsequent harmonization and possibly unification of 
laws. 

Yet, there is one obvious criticism which could be levelled at the 
harmonization process as conceived in the European Communities. As 
it presently stands, it does not diminish the diversity of laws but in fact 


175 Cf. 21 Congressional Record, 2457 ff. 

176 On the state’s preoccupations with economic and social matters in formulating its 
new ordre publique, cf. Georges Ripert, “La technique législative de l'économie 
dirigée,” 29 Tulane L. R. (1954-55) 292-302, and his Le régime démocratique et le 
Droit Civil moderne (1948), cf. v, Secs. 137-166; cf. also The Dissenting Opinions of 
Mr. Justice Holmes (1929) at 175. 

177 Tt was the late Harvard Professor, J. A. Schumpeter, who warned against the 
effects of “trustification” on democracy. As he asserted, the Carnegies, Vanderbilts, and 
Rockefellers did more for planned economy and socialist government than ideological 
preachers and agitators. Cf. his Capitalism, Socialism and Democracy (1950) at 134 
and passim. 

178 Characteristically, Advocate General Lagrange quoted thoroughly prevalent opin- 
ions in economic doctrines in the first cases before the ECSC High Court, while his 
colleague K. Roemer strongly underlined the necessity of knowledge of economics for 
the understanding of the ECSC laws. Court, op. cit. 56-57, 223. All this is mutatis 
mutandis even more valid for the EEC and EAEC. 

179 On the ideological and political overtones in public policy, and its importance for 
any collaboration in the field of law, see Gutteridge, op. cit. at 59, 98-100, and his 
“Comparative Law and the Conflict of Laws,” 29 The Grotius Society Transactions 
(1944) 119-141, at 138-139. 
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superimposes on it further diversity. Thus, there are three Common 
Markets, or in other words, three different legal systems regulating 
economic activities which partly overlap. Of course, according to the 
principle that leg: speciali per generalem non derogatur, the regulations 
of the two specific Treaties, of the ECSC and EAEC, should have 
precedence in their particular spheres of application over the general 
EEC Treaty, namely since EEC Article 232 explicitly stipulates that 
such regulations are neither affected in validity nor repealed. But how 
then to reconcile the categoric declaration in ECSC Articles 70, 71 that 
transport and commercial policies are left to the legislative and regula- 
tive powers of Member States, with EEC Articles 74, 110, providing 
for a common policy and common rules to be enacted by the Com- 
munity in both fields? Given the eminent importance of coal and steel 
for the whole economy, it is difficult to imagine that, in strict compli- 
ance with the Treaties, there could be common commercial and trans- 
port policies, while the coal and steel industries remain outside. 

Further obstacles to a successful harmonization of laws are the termi- 
nological differences in the four authoritative languages. As may be 
surmised, they indicate not merely linguistic inconsistencies, but even 
deeper conflicts in legal concepts. Thus, for instance, when one Govern- 
ment stresses in its analysis freedom of competition**® in the Common 
Market, and the others emphasize sound,‘** or sound and normal 
competition, “* the question arises what is meant by this in each 
language in the first place.**° 

Nevertheless, and we may even say this in spite of these new sources 
of diversity, the establishing of the three European Communities rep- 
resents a definite step toward harmonization of a common law in the 
six Member States. 

In the first place, the Treaties carry out the first stage of the harmoni- 
zation process by furnishing uniform bases and defining common public 
policies for economic and nuclear activities in Little Europe. In fact, 
they introduce the positive economic and atomic energy legal systems 
common to the six Member States."** With the progressive fusion of 
national economies and development of joint nuclear research and 
enterprises, these new common legal systems will apply ipso facto to 
an increasing number of activities, while municipal laws will slowly 
acquire a purely local character. 


180 Thus, Bundestag, op. cit., at 125; Camera dei Deputati, op. cit., at 15. 

181 Chambre des Députés, op. cit., at 20. 

182 Tweede Kamer der Staten-Generaal, op. cit., at 24. 

183 Tn economics sharp distinctions are drawn between concepts of pure, perfect, mo- 
nopolistic, workable, regulated, and conventional competition in the writings of E. H. 
Chamberlin, (Mrs.) J. Robinson, J. M. Clark, J. K. Galbraith, H. v. Stackelberg. Im- 
portant legislative differences would ensue from accepting one idea in preference to 
another. 

184Tn this connection the new OEEC nuclear regulations should be briefly mentioned 
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Further, the Treaties inaugurate the supranational stage in unifica- 
tion. In other words, they establish permanent common institutions 
endowed with an independent supranational norm-creating authority 
which, in the delineated areas of application, is superior to that of the 
Member States. In these areas, the latter retain merely residual 
competence. 

It is in this supranational stadium that the significance of the Single 
Court for the harmonization of laws comes fully to the fore. On the 
one hand, it preserves the internal legal unity of Little Europe, since 
only the Single Court can interpret the acts separately passed in each 
Community. On the other hand, the Court also protects the congruity 
of the new legal orders, common to the six Member States, against 
diversification by national judiciaries. 

Moreover, the fact that the Single Court alone is to interpret the 
multilingual Treaties and apply them in the several national societies, 
should help in the unification process. In this way, the terminological 
and implicit conceptual differences which might otherwise lead to 
serious cleavages between national interpretations, may be prevented. 
An instructive example was supplied by the proceedings before the 
ECSC High Court, when the meaning of détournement du pouvoir in 
the sense of the Treaty had to be determined.*** Refusing to consider 
only the French jurisprudence, from which the term originally was 
taken, Advocate General Lagrange made a broad review of all six legal 
systems. And after having settled such difficult definitional problems 
as Italian impronibilita, he finally established the meaning of détourne- 
ment du pouvoir in the sense of the law of the Community, demon- 
strating further its national affinity with legal doctrines in all the six 
States. 

This case is also significant because it manifests the importance of 





as well. For reasons which are beyond the present inquiry, the OEEC decided to estab- 
lish its own European Nuclear Energy Agency. It is a sort of a replica to Euratom, 
albeit on the wide basis of the “Europe of Eighteen” (the OEEC). (Cf. Decision of the 
Council, Dec. 20, 1957). Among other things, this Agency should . . . “encourage the 
elaboration and harmonization of legislation relating to nuclear energy in participating 
countries, in particular with regard to...” public health, atomic risks and patents. 
(Art. 11 of the E.N.E.A. Statute). Moreover, a special Tribunal is to be instituted within 
the OEEC Convention on the Establishment of a Security Control in the Fields of 
Nuclear Energy, Art. 12. 

Due to the fact that the six Euratom countries are simultaneously members of the 
OEEC, and that the majority of them have bilateral agreements with the United States, 
as well as being contracting parties to the United Nations I.A.E.A. Treaty, the peculiar 
situation arises that the following—and diverging—atomic energy laws are applicable 
to their territories: municipal laws, Euratom, the United States laws as outlined in the 
respective bilateral treaty, the I.A.E.A. agreement and its subsequent regulations, plus, 
now, the OEEC ordinances. Equally diversified is the jurisdiction of courts. Thus it 
seems that the first order of the day in the field of nuclear laws should be the har- 
monization of the harmonization. 

185 Cours, op. cit., at 146. 
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the comparative law method*®* and of judicial decisions in the creation 
of the common law of Little Europe. 

In effect, the incidental influence which the Single Court will have 
on practitioners, legal science, and education may be considered another 
powerful factor working for unification of laws. This was singularly 
demonstrated in the role which the United States Supreme Court and 
learned institutions played in the development of the United States 
common law, as Professor H. E. Yntema has pointed out.**’ There is 
nothing that would not justify an expectation of similar progress in 
Little Europe; with advancing integration, the Single Court will 
become the supreme authority in large sectors of economic and nuclear 
activities. Gradually, it will become indispensable for lawyers to ac- 
quaint themselves with, and for universities to teach, the new European 
laws.*** 

It would be, of course, premature to assert that the Single Court will 
play the part of another Reichskammer in the creation of the new 
European ias commune. Yet it could be hardly denied that there are 
reasonable premises which would augur such development. First of all, 
rapid technological and economic progress, of which large scale enter- 
prise, automation, and atomic energy are most characteristic, clearly 
manifest the inadequacy of the existing narrow territorial legal orders. 
The period of adaptability of diverse municipal laws to changing social 
techniques and patterns seems to be over as much as in the past when 
the evolution of the European community brought to an end the 
applicability of varied local customs. 

But at that juncture, the fortunate coincidence of the political ideas 
of the Emperors of the Holy Roman Empire with rising technical and 
economic forces made the reception of Roman law possible. Today the 
great question remains, whether the political concept of a supranational 
European community will prove equally viable to project the present 
modest endeavors for the harmonization of laws into the larger idea of 
a new European common law. 


186 Tn contrast to the International Court of Justice, there are no provisions in the 
Treaties outlining principles to which the Single Court should adhere in its interpreta- 
tion of the law of the Communities, with the exception of litigations for damages aris- 
ing from noncontractual liability. Here, pursuant to EEC Art. 215 and EAEC Art. 188 
the respective Communities shall make reparations “. . . in accordance with the gen- 
eral principles common to laws of Member States.” It is quite evident that it will be 
for the Single Court to define these principles. 

187 Hessel E. Yntema, “Unification of Law in the United States,” Unification of Law 
(Unidroit, 1948) 301-319. 

188 The lively interest which the first decisions of the Court evoked among European 
jurists and the fact that a loose-leaf collection of European laws has already been started 
seems best to attest to the validity of the above expressed surmise. (Cf. Europaisches 
Recht, edited by professors of the Frankfurt University). 








ABRAHAM M. HIRSCH 


Water Legislation in the Middle East 


Water legislation in the Middle East has a recorded history of four 
millennia. Since little grows in Southwest Asia’ without irrigation (save 
in some small areas of adequate rainfall), every society which culti- 
vated the soil in that part of the world has found it necessary to 
regulate the legal relationship between man and man, and man and 
society, with respect to water. Water legislation is therefore significant 
in terms of the developmerit of the Middle East. Water legislation is 
a policy-making instrument in the hands of a government intent on 
mobilizing national water resources to the fullest degree possible. 

In the Middle East today, four levels of water legislation are dis- 
cernible. Local customs, based in part on legal principles dating back 
perhaps to earliest antiquity, still dominate the water relationships in 
many parts of the area. Principles of religious law (or civil-law pro- 
visions of religious law codes) often provide a theoretical superstruc- 
ture which, more often than not, has an independent legal existence 
overshadowed by ancient customs on the one hand and more recent 
legislation on the other. In many parts of the Middle East, Ottoman 
law has survived, nearly two generations after the disintegration of the 
Ottoman Empire, to remain an important aspect of water laws. Finally, 
the independent states of the area also have more recent legislation, 
some of it enacted by European governments that had control of parts 
of the region, some of it enacted after these states attained independ- 
ence. These new laws may be merely supplementary regulations, de- 
signed to facilitate the execution of older legislation rather than to 
supersede it with new principles. However, it would seem that in order 
to facilitate modern economic development, the States of the area must, 
by new legislation, arrogate to themselves sweeping power to regulate 
the utilization, development, and conservation of national water 
resources. 


Political and legal difficulties with respect to the allocation of rights 
to limited water resources are no doubt as old as irrigation-agriculture 
itself. Not only may communities compete for water supplies to irrigate 
the areas of their respective polities, but individual farmers and land- 
owners may clash as well. However, there is a difference, which also 
existed in ancient times. Where claims between communities were 

AsraHAM M. Hirscu is Research Associate, Foreign Areas Studies Division, American 
University, Washington, D. C. 


1 This study covers the Near and Middle East to the exclusion of Asia Minor and of 
the African area often included in the Middle East. 
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involved, settlement was more difficult since the authorities in a posi- 
tion to solve such a controversy were more distant and remote. There 
seems to have been, therefore, a tendency in the larger ancient irriga- 
tion states to delegate control of water affairs as much as possible to 
appointed local officials, who would be immediately available, fully 
familiar with local conditions and precedents, and thus in position to 
act quickly and satisfactorily.” On the other hand, in the community 
in which irrigation was practiced, it was usually a community-wide 
affair. The local authorities, either on their own behalf or on behalf 
of the regional authorities, conferred rights to the communal water 
supply. Irrigation was possible because of water installations—dams, 
canals, the river itself—which belonged to the group, not to the indi- 
vidual; their size and complexity often was such that the individual 
would not have been able to care for them, even if he had a proprietary 
right to them. A water dispute between two individuals thus was a 
dispute concerning something the group had bestowed on the one or 
on the other of the contestants, and the authorities were therefore in a 
position to arbitrate the conflicting claims. Furthermore, “the intensive 
farmers of the ancient Near East were mainly tenants of public (state 
and temple) lands or of private estates”;* where this was true, the 
manager of the farming complex was in a position to decide the 
outcome of any water-rights contest. 

For all these reasons, we have—understandably enough, but regret- 
tably—inadequate information on ancient water laws in the area; that 
is, the surviving records offer no adequate clue as to what the principles 
may have been which regulated water use by individuals. The lack of 
legal provisions on the subject in the ancient law codes that have been 
found seems to justify the conclusion that such matters were largely 
based on local customary laws, handed down, generally unwritten, 
from generation to generation. After all, ancient agricultural villages 
were often not able to support a literate bureaucracy which would keep 
records in writing on the many questions and cases concerning water- 
distribution. The procedure generally seems to have been to appoint a 
citizen of good standing, who could command full public trust, to act 
as local water-master; his was the duty to regulate water assignments 
as between individual consumers in the village. In this task, he was pre- 
sumably guided by local customs which had been handed down to him 
by his predecessors, and which he would, ultimately, hand down to 
his successor. These customary laws must have varied from locality to 
locality, as local conditions imposed procedures which, in time, became 
local water law. 

While provisions governing the normal distribution of water are 

? But cf. Herodotus, History, Book 3, Chapter 117. 


3 Karl A. Wittfogel, “The Hydraulic Civilizations,” in William L. Thomas, Jr. (ed.), 
Man’s Role in Changing the Face of the Earth (1956), p. 154. 
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lacking, some of the ancient law codes that have survived contain 
related matter, such as questions of responsibility with respect to dam- 
age caused by water; although the community assigned to the indi- 
vidual cultivator the amount of water he was entitled to, the water, 
once it became his, was his responsibility. Thus the Hammurabi Code‘ 
devotes four articles (53-56) to the regulation of responsibility arising 
from faulty or negligent drainage of fields to the detriment of neigh- 
boring property; the negligent farmer had to make good the losses 
incurred through his fault. Similarly, the Neo-Babylonian Code* makes 
provision for compensation to neighbors of a cultivator whose negli- 
gence was the cause of the flooding of their fields. 

Malicious actions were also punishable. The Middle Assyrian Laws” 
regulate well-digging (articles 10-13), and provide that no well may 
be dug on a field except with permission of, and compensation to, the 
property’s owner. Hittite Law, born in Central’ Anatolia,’ fines with 
one shekel of silver anyone diverting a watering ditch (article 162). 

The Middle Assyrian Laws enjoined owners of fields to cooperate 
with each other for the irrigation of their respective plots. Article 17 
provides: “If there is no cooperation among them, the cooperative one 
among them shall apply to the judges and procure the judges’ written 
order (and) then he may do the work, take that water for himself 
(and) irrigate his field, with no one else irrigating (from it).”* 

No statements of priority based on purpose of water utilization are 
included in any of these texts.° 


Besides the Bible, which contains no statements on water law, the 
earliest written source of Jewish Law’ is the Talmud, compiled and 
written down in the 3rd through 6th centuries* in Palestine and in 
Babylonia. It may well contain, with respect to water law, certain 
admixtures of Mesopotamian, especially Sassanid, law. 


* Hammurabi (1728-1686 B.C.), ruler of Babylonia, consolidator of Babylonian rule 
over Mesopotamia. Text of the Code in James B. Pritchard, Ancient Near Eastern Texts 
(1950), pp. 163-180; see also G. R. Driver and John C. Miles, The Babylonian Laws 
(1952), Vol. 1, pp. 150-54, for a discussion of the irrigation laws in the Code. 

5 Seventh century B.C.; text in Pritchard, op. cit., pp. 197-98. 

® Twelfth century B.C., but may go back to the 15th century B.C.; text in Pritchard, 
op. cit., pp. 181-188. 

7 Ca. 14th century B.C. Text in zbid., pp. 188 ff.; see also E. Neufeld, The Hittite Laws 
(1951), p. 178. 

8 Pritchard, op. cit., p. 188; see also G. R. Driver and John C. Miles, The Assyrian 
Laws (1935), pp. 300-11. 

® The writer could, after careful research, find no support for the statement in Charles 
E. Cone, “Ancient Water Codes,” Reclamation Era, Vol. 33, p. 189 (1947), asserting 
that Hammurabi’s laws included a statement of priority in water allocation according 
to purpose of use. 

10 That is, Jewish Law as distinct from modern Israeli Law. While the latter has in- 
corporated some provisions of Jewish Law, especially in the regulation of personal status, 
the water provisions of Jewish Law bear no relationship to Israeli water law. 

11 However, the core of the Talmud, the Mishnah, may have been written down some- 
what earlier. 
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Irrigation in Palestine seems never to have had the fundamental 
importance of irrigation in Mesopotamia; such irrigation as took place 
appears to have been based mainly on spring and well-water rather 
than on river water.’* In areas where wells and springs supply most of 
the irrigation water, regional water legislation has not developed in 
the same way as in river-irrigation areas, and has evolved only recently 
in response to the needs of modern, large-scale development planning. 
Irrigation from wells and springs is generally a local affair. Most often, 
the owner of a property owns also the source of his water supply. 
Where this is not the case, the number of interested parties in any one 
well or spring is limited, and since the well is likely to be located on 
the land owned by one of them, the legal relationship between well- 
owner and water consumers is largely regulated by the contractual 
relationship between owner and consumers. Thus the legal provisions 
for such situations were largely questions of the law of contracts; such 
situations do not favor the development of a large and independent 
body of irrigation law. It is therefore understandable why Jewish law, 
which goes into great details concerning most of the aspects it covers, 
never developed an extensive irrigation law. 

However, even where wells and springs are the main suppliers of 
water, certain legal relationships remain to be defined. One of these 
deals with the responsibility for mutual assistance in repairing water- 
conduits, where these serve several properties. In the maintenance of a 
well or of an irrigation ditch, Jewish Law enjoins all riparians to assist 
those closer to the source of water; “thus the most downstream owner 
reconditions with all [the other riparians], but reconditions his own 
[ditch-segment by himself].” But the reverse is the law in case of a 
drainage duct; here the downstream-most riparian benefits from the 
help of all, while the upstream-most riparian, sole beneficiary of the 
upstream-most segment of the drainage-duct, is alone responsible for 
its maintenance.’* Where the several irrigators receive water from a 
common well, the one closest to the well-conduit fills his cistern first, 
and the other irrigators do so in descending order.** But on the funda- 
mental question of precedence in the use of irrigation water from a 
stream, including the possible right of upstream riparians to block off 
the flow of water, one authority gives priority to downstream riparians, 
another to upstream riparians.** Maimonides” rules with the latter, but 


12 Cf. Great Britain, Palestine Royal Commission Report (Cmd. 5479, 1937), p. 253: 
“Irrigation from wells is, and likely always to remain, the chief source of irrigation in 
Palestine.” 

18 Talmud Bavli (hereinafter T.B.), Baba Metzia, 108a; cf. Maimonides, Mishne Torah, 
Hilkhot Shekheinim, 3:9. 

14T.B., Gittin, 59b. 

15 Respectively, Rab and Shmuel; both lived in Babylonia. T.B., Gittin, 60b, but cf. 
Talmud Yerushalmi, Gittin, 5:9, where a distinction is made between the law in Pales- 
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adds that “the stronger one’s right is superior” in any dispute between 
riparians.”" 

“[I]n Babylonia in Talmudic times the vast majority of [the Jews] 
still devoted themselves to cultivating the soil.”** The Babylonian rabbis 
praised Mesopotamia for its rich water supplies; they marveled that it 
could be cultivated without rain."® In their legal relationship with other 
Jewish, and with non-Jewish, cultivators, Jews were presumably sub- 
ject to local water laws. Under the Sassanids, Jews were disbarred from 
holding the office of water-works warden;” however, according to one 
rabbi, even the water-works warden is a heavenly appointed official.” 
Maimonides” would appoint only Jews as water-works wardens in 
any restored Jewish theocracy. 

In case inadequate water supplies bring about questions of priority 
as between a city that owns a spring and another city to which the 
surplus of water normally flows on, Talmudic ‘Law sets up a precise 
priority system: “A spring owned by the people of the city: their lives 
and the lives of others—their lives take precedence over those of others; 
their beasts and the beasts of others—their beasts take precedence over 
the beasts of others; their laundering and the laundering of others— 
their laundering takes precedence over the laundering of others; the 
lives of others and their laundering—the lives of others takes precedence 
over their laundering.” 

Travelers through uninhabited areas were specifically allowed to 
draw water from wells of the public domain. These are known as “the 
wells of the Babylonian pilgrims” (i.e., Jews from Mesopotamia who 
made pilgrimages to Palestine) ; some were perhaps dug especially for 
the benefit of such travelers.” 

Owners of riparian properties are enjoined by Talmudic Law from 
planting a strip four cubits wide along an irrigation canal, lest vegeta- 
tion cause damage to the channel’s banks. Similarly, property owners 
along a river are enjoined from planting along a four-cubit wide strip 
along the river’s two banks, so that haulers of barges on the waterway 





tine (the upper riparian has priority) and the law in Babylon (the ease with which the 
respective properties can use the water is the criterion). 

16 Or Moshe b. Maimon (1135-1204), who in Egypt wrote a key compendium of 
Jewish Law. 

47 Op. cit., 5:10. 

18 Boaz Cohen, “The Agricultural Life of the Jews in Babylonia,” Jewish Quarterly 
Review, Vol. 27 (1936), p. 69; see also Julius Newman, The Agricultural Life of the 
Jews in Babylonia (1932). 

19§. Krauss, Talmudische Archdologie (1910), Vol. 2, p. 164. 

20 Resh gargutha in Aramaic; T.B., Ta’anit, 20a. 

21 T.B., Baba Bathra, 91b. 

22 Mishne Torah, Hilkhot Melakhim, 1:4. 

23 T.B., Nedarim, 80b; see also Talmud Yerushalmi, Nedarim, 11:1, where an essen- 
tially similar statement appears. 

24T.B., Beitza, 39a, and Rashi’s commentary there; T.B., Nedarim, 48a; Tosephta 
Baba Qama, 6:15, and commentary Magen Avraham there. 
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can walk along shore, leaning inlandward as they pull their barges, 
unhampered by trees or vegetation; the barge-haulers may freely cut 
down any plant growing within the four-cubit passage-way, without 
warning the owner.” 

As for streams, Talmudic Law provides that “rivers and stream- 


9926 


forming springs, these belong to every man. 


The Quran, the basic source of all Muslim Law, contains few specific 
provisions on water;*’ but the early commentaries and the hadiths 
(traditions ascribed to the Prophet) contain several relevant prin- 
ciples: “To the man who refuses his surplus water, Allah will say: 
‘Today, I refuse thee my favour, Just as thou refused the surplus of 
something that thou hadst not made thyself.” “No one can refuse 
surplus water without sinning against Allah and against man.” “Any- 
one who gives water to a living creature will be rewarded.””* “It would 
seem that the Prophet Mohammed declared that water, pasture and 
fire should be the common entitlement of all Moslems, and to prevent 
any attempt to appropriate water he prohibited the selling of it.” 

Islamic Law recognizes as res nullius the water of seas, lakes, 
rivers, and other large expanses of water.°® Sunni doctrine™ and Shi'ite 
doctrine both recognize the Right of Thirst, that is, the right to quench 
the thirst of man and beast from waters that are res nullius. Sunni Law 
further extends this right, with certain reservations in which the sub- 
schools of Sunni Law differ among themselves, to waters jointly belong- 
ing to several persons and to privately-owned waters. In addition, wells 
dug for public use are for everyone’s use, except that in times of water- 
scarcity man takes preference over beast. Shi'ite Law takes a generally 
more restrictive view than Sunni Law concerning waters that are not 
publicly-owned or res nullius. 

According Sunni Law, “irrigation rights of the community apply 
only to large bodies of water which are res nullius.” It distinguishes, 
however, between lake water, to which no restrictions apply; river 





25 T.B., Baba Metzia, 107b-108a. The priority of navigation over cultivation, reflected 
in the second provision, appears to be of distinctly Babylonian origin, as the conditions 
giving rise to the law did not, it would seem, exist in Palestine. However, the same 
provision is included in the Shulhan Arukh, a compendium of Jewish Law by Joseph 
Karo (1488-1575); see ibid., Hoshen Mishpat, 417:4. 

26 T.B., Shabbat, 121b; Beitza, 39a; ’Eiruvin, 46a and 48a; Tosephta, Joc. cit.; cf. 
Maimonides, op. cit., Hilkhot Gezeila vaAveida, 6:13, and Hilkhot Yom Tov, 5:14; also 
Karo, op. cit., Orakh Hayim 397:15. 

27 See the Quran, Sura “The Poets,” verses 154-55; and Sura “The Moon,” verse 28. 

8 Cited in Dante A. Caponera, Water Laws in Moslem Countries (F.A.O. Develop- 
ment Paper No. 43, March 1954), pp. 15-16. 

29 Tbid., p. 17. 

8° Abu Yusuf Yakub ibn Ibrahim, Le Livre de I’Impét Foncier (Kitab el-Kharadj) ; 
traduit et annoté par E. Fagnan (France, Haut-Commissariat de la République Fran- 
¢aise en Syrie et au Liban, Service des Antiquités et des Beaux-Arts), Paris, 1921, p. 148. 

31 The Sunnis are the orthodox branch of Islam, in contrast to the Shi'ites (literally, 
sectarians). 
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water, which may be used only insofar as the community is not harmed 
by this use; and rain-water falling on owner-less parcels of land, which 
is available to anyone for irrigation use, with priority going to the 
nearest cultivated plot or to the plot whose crops are most urgently in 
need of water. 

“The irrigation rights for private individuals may become an actual 
act of individual appropriation.” Generally, as far as small streams are 
concerned, the surplus of the waters should be made available to others, 
though most Sunnis leave to the first irrigator the right to determine 
what quantity he should use, what quantity he should return. Resultant 
inundation damage to others’ property makes the cultivator liable only 
in case of neglect. 

Sunni law applies principles of equity where private interests are 
rival over a canal the waters of which benefit the lands of some riparians 
while damaging, through erosion, a public thoroughfare or the dwell- 
ings of other riparians. The advantages of the canals to some riparians 
are to be weighed against the disadvantages of the canal to the public 
or to other riparians, and the canal, accordingly, either filled in or 
maintained.” 

Under Shi'ite Law, “the irrigation right is attributed only to the 
holders, with no privileges given to the community.” Some differen- 
tiation is made as between water derived from springs, wells, and rain- 
water; water of a canal dug by man; and waters of natural canals and 
streams. In the first case, the size of the respective properties, and the 
respective length of riparian tracts, may serve as a criterion in water 
allocation. In the second case, the proportion in which the funds 
employed in the canal’s construction have been contributed by the 
several users may determine their respective water rights. As for natural 
canals and streams, the upstream user is given considerable freedom 
at the expense of downstream users.”* 

Most Sunni doctrines leave the owner of water and irrigation rights 
considerable leeway in the matter of transferring title to these. Shi'ite 
doctrines are more restrictive.”* 

The care and cleaning of water-courses is left as the responsibility of 
the riparians. In the case of large rivers which are res nullius, such as 
the Tigris and the Euphrates, the responsibility is that of the entire 
Muslim community, i.e., that of the taxpayers. The cleaning of irriga- 
tion canals is the duty of all users of their waters; non-cooperation 
carries with it the penalty of impairment of rights.” 

Islamic doctrine in matters of water regulation is only a theoretical 
superstructure. In fact actual local situations are dominated much more 

82 [bid., p. 143. 

33 Caponera, op. cit., pp. 19-28. 

34 Tbid., pp. 27-28. 

35 bid., pp. 27-33. 
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by local®* customary law than by doctrine. The corpus of water law in 
Muslim areas is therefore extremely heterogeneous. On the whole, it 
reflects the fact 


“that in desert areas water constitutes the main object of real 
property. As water grows scarcer, the land becomes, proportion- 
ately, an accessory to it, inversely to what is the case in European 
legislation. 

In such areas the land itself is of secondary importance, its only 
value being derived from its productivity, which, in turn, depends 
on irrigation rights attached thereto. As water grows scarcer, it 
becomes more essential to soil fertility and gradually develops into 
an object of ownership independent of land titles.”*’ 


In the Ottoman Empire, private rights to water were recognized, but 
large and smaller rivers and lakes were generally public domain, whose 
waters were available to all; in times of water scarcity, even private 
waters were subject to public needs. Proprietorship of water resources 
could be acquired by persons who owned adjoining property, or by pre- 
scriptive use; they could even be acquired by persons who did not own 
land. Water resources were to be shared by adjoining landowners 
according to the ratio of the size of their holdings. Where water supplies 
were inadequate, the several interested parties were to reach agreement 
as toa method of division; the downstream user was to enjoy priority.” 

The Ottoman Mejelle Code of 1869 was really not a code in the 
accepted sense, but a compendium of previous opinion.” It declares all 
persons to be entitled to water from the public domain, which included 
rivers and lakes. Privately-owned waterways were recognized, and the 
use of their water restricted to riparian landowners.” 


“The ‘mejelle’ allows the sale of water rights together with land 
to which they are attached, but does not state specifically whether 
it is lawful to separate water rights from the land. This looseness 
of wording and absence of implementary legislation has allowed 
some transferring of water rights separate from the land and in 
other cases water has been taken to which the owners of the land 
have no right. Thus changes to the Moslem law have been made 
in various countries.”** 


36 Local may be on an oasis-scale or on a nation-wide scale. 

87 Tbid., p. 39. 

38 Ignatius Mouradja D’Ohsson, Tableau Général de l'Empire Othoman (1787-1820), 
Vol. 3, Book 8, Ch. 6, pp. 186-88. 

39 Herbert J. Liebesny, “Impact of Western Law in the Countries of the Near East,” 
The George Washington Law Review, Vol. 22 (1953), p. 131. 

40 Caponera, op. cit., pp. 93-95; text of the Mejelle in W. E. Grigsby, The Medjellé or 
Ottoman Civil Law (1895). See especially Articles 1224-40, 1262-69, 1281-91. 

41 E, B. Worthington, Middle East Science (1946), p. 75. 
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The Mejelle is still, today, the basis of Iraqi and of Jordanian water 
law. Elements of it survive in Israel, where, however, extensive legisla- 
tion is taking place which will completely eliminate it; and in Syria 
and Lebanon, where extensive French legislation superseded most of it. 
Iran has an independent legal history, and Pakistan’s legal system bears 
the imprint of British rule over the sub-continent. A summary of water 
laws in the Middle East’s States thus shows a considerable range of 
water legislation. 


AFGHANISTAN 


Of all the countries covered by the present survey, Afghanistan 
appears to be the only one that does not have any national water 
legislation. 

While a large percentage of Afghanistan’s population is nomadic, 
sedentary and semi-settled cultivators, which make up the bulk of 
the population, must rely on irrigation nearly everywhere in the 
country. Legal matters pertaining to water utilization are handled on 
the local level informally by customary law, and, in most of the country, 
formally according to the Hanefite school of Sunni Islam. Hanefites 
generally recognize the Right of Thirst—more liberally than the other 
schools. Like most other schools of Islamic law, Hanefites recognize the 
possibility of transferring the irrigation right without transferring the 
land to which it appertains, though they limit this somewhat by stipu- 
lating that irrigation rights may be sold only along with land—the land 
to which these rights appertain or other land to which they have been 
transferred for the sake of the transaction.” 

About 7% of Afghanistan’s population is Shi'ite, and they include 
the sedentary Hazaras, who have acquired some renown as irrigators. 
Shi'ites are restrictive in their interpretation of the Right of Thirst, 
limiting it to be exercised upon public waters only. Irrigation rights 
belong exclusively to the individual proprietor, the community having 
no rights it can claim. According to Shi'ite doctrine, water as such 
cannot be sold except in known, defined quantities; accordingly, trans- 
fers or irrigation rights as such are not possible, unless in the guise of 
transfer of land to which they pertain. 

Information is completely lacking on the actual extent and manner 
in which Islamic law pertaining to irrigation is actually controlling 
in the country. In general, one may assume that most differences be- 
tween individual irrigators are settled according to age-old tribal or 
local usage (which may have been affected by Islamic law) rather than 
by referring to formal Hanefite or Shrite teachings. 

Afghanistan’s public law, insofar as is known, contains only one 
reference to water utilization. The 1924 Afghan Penal Code, which, 


#2 See the discussion of Sunni and Shi'ite law in Caponera, op. cit., pp. 19-28. 
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despite two dynastic changes, appears largely to survive, contains a 
provision stipulating punishment for whomever shall cause damage to 
wells or water conduits.** 

Afghanistan is now, like all the Middle East states, in the midst 
of a program of extensive economic development, which includes vast 
irrigation projects (e.g., the Helmand Valley development program). 
The country may well, at an early date, find it necessary to enact 
comprehensive water legislation. 


IRAN 


Customary law still plays an important role in regulating water 
rights. This law shows the influence of the many legal codes and sys- 
tems that have been enacted during Persia’s long history—“Chaldean, 
Assyrian, Babylonian, Hittite, and above all, early Moslem legislation.”** 

Iranian water law today is very complex, deriving from many statu- 
tory provisions in addition to the residual customary law. Significant 
is the limitation, found in the Civil Code, that community-owned water 
cannot become private property; this in effect limits private encroach- 
ment on community water-resources. 

Iran set up the Independent Irrigation Institute in 1943. It is to super- 
vise and carry out all irrigation and drainage projects. It has the right 
to collect fees for the allocation of water, and may form societies 
through which private owners may participate in its work.” 


IRAQ AND JORDAN 


The Mejelle has remained the basis of Iraqi and Jordanian water law. 

Under Notification No. 226 of the Iraq Minister of Communications 
and Works, dated June 9, 1927 and issued under the Irrigation Law of 
1923, considerable responsibilities are given, in the matter of irrigation 
and water works, to the mutassarif (prefect) of each liwa (one of four- 
teen administrative districts). With the advice of the Executive Irriga- 
tion Engineer, he passes on all applications for new irrigation installa- 
tions on private lands. The Irrigation Department controls all irrigation 
works of public importance, and constructs, repairs and maintains 
them. It has broad powers of supervision and control of all water- 


483 Article 185. Sebastian Beck, Das Afghanische Strafgesetzbuch vom Jahre 1924 mit 
dem Zusatz vom Jahre 1925; aus dem Persischen tibersetzt und mit einer allgemeinen 
Einleitung in die afghanische Strafgesetzgebung versehen. Berlin, 1928. 

44 Caponera, op. cit., p. 125. Another important chapter in Persia’s legal history is 
the Sassanian period. On Sassanian water law, see Sohrab J. Bulsara, The Laws of the 
Ancient Persians as found in the Matikan é Hazar Datastan (1937), Ch. 42, paragraphs 
x+125 ff.; and Christian Bartholomae, Zum sasanidischen Recht, Part 5 (1923), pp. 
36 ff. 

45 Caponera, op. cit., pp. 124-29; see also Raphaél Aghababian, Législation Iranienne 
Actuelle (1951), pp. 41-42, articles 148 ff. 











178 THE AMERICAN JOURNAL OF COMPARATIVE LAW 


connected activities of the liwa. The mutassarifs and the qaimaqams 
(sub-prefects) are empowered to recruit laborers for the execution of 
certain types of emergency repair work. 

In Jordan, Law No. 38 of August 8, 1946, empowers the Director of 
Lands to adjudicate water claims, in some cases with the assistance of a 
Water Settlement Court. The Director is also empowered to take drastic 
action in any water emergency. Furthermore, “the water in every 
stream, river, spring, lake, etc. which is in excess of the amount author- 
ized by the water register i.e., the listing of water entitlements shall be 
deemed government property, and no person shall take or utilize such 
water except in accordance with the provision of this law.”*° 


IsRAEL 


In Mandatory times, no comprehensive water legislation existed in 
Palestine. Most matters concerning water rights were regulated by 
relevant local custom and by provisions of the Mejelle and other 
Ottoman legislation. “The law governing the use of water at present 
in force in Palestine, which was inherited with the rest of the Ottoman 
Civil and Land Code, is not only inadequate but also very confused.”*’ 
Certain regulatory ordinances were enacted by the Mandatory in the 
1930’s; none of these, however, went beyond empowering the Palestine 
Government to control certain aspects of water development, such as 
the safeguarding of public water enterprises, and the surveying of water 
resources. The first major step toward governmental control was the 
addition, to the Palestine Order in Council, 1922, of Article 16E by the 
Palestine (Amendment) Order in Council, 1940.“* The article provided 
in (1) that 


“the waters of all rivers, streams and springs and of all lakes and 
other natural collections of still water in Palestine shall be vested 
in the High Commissioner for the time being in trust for the 
Government of Palestine.” 


It empowered the High Commissioner to legislate by Ordinance “for 
the control and for the beneficial and economic use of water vested in 
the High Commissioner,” and “for the supervision over, and for the 
control of the exploitation of, the underground sources of water supply 
in Palestine” ((2) and (3)). The Mandatory Government however 


*® Caponera, op. cit., pp. 129-137 (Iraq), and 137-144 (Jordan); Mr. Caponera re- 
ports that changes in Jordanian water legislation were under consideration at the time 
of his writing. 

*? Doreen Warriner, Land and Poverty in the Middle East (1948), p. 73. 

48 December 4, 1940; text in Great Britain, Government of Palestine, A Survey of 
Palestine: Prepared in December 1945 and January 1946 for the information of the 
Anglo-American Committee of Inquiry, Vol. 1, pp. 391-92. 
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never enacted Ordinances under the latter two paragraphs. Nor did the 
Article itself come into operation by being “gazetted.” 

Article 16E remained on the books of Israel legislation, together with 
all other Mandatory legislation which had not been repealed by Israel.”° 
It was formally given effect on April 26, 1950." A provision paralleling 
Article 16E(1) was included in the State Property Law, 1951 (No. 19 
of 5711).°* No ordinances under 16E(2) or (3) were enacted by Israel.** 

Israel is now in the process of formulating and enacting a compre- 
hensive Water Law, which, when put in effect, will be a valuable ex- 
ample of such legislation in a region where strict governmental control 
over water resources is of primary importance for the development of 
the national economies.”* 

The Preliminary Article of the draft law defines water resources as 
meaning “springs, rivers and natural streams and natural accumulations 
of water, whether above ground or underground, and includes drainage 
water, sewage water and flood water.” Article 1 of Part One stipulates 
that “the water resources situated in the area of Israel are the property 
of the State and are not the subject of private ownership or of any other 
right of an individual; they are destined for all kinds of consumption 
in all the regions of the country for the purposes of agricultural and 
urban settlement and the development of the national economy in 
accordance with the water policy to be laid down by the Minister [of 
Agriculture and Water] in consultation with the Water Board” to be 
set up as “the supreme national board for water affairs.”*° It continues: 


“Whosoever requires water for a beneficial purpose is entitled to 
obtain it within the scope of the provisions of this law. 

3. No right in any land confers ownership or any other right in 
a water resource situated in or passing through such land or 
situated on or passing by its boundary. 

4. No right to obtain water gives a title to obtain water to the 
extent of over-exploitation or dwindling of a water resource. 

5. Every right to obtain water is bound up with the purpose for 
which the water is destined; the right ceases with the purpose. 


49 Haim Halperin, Water Law in Israel (Israel Ministry of Agriculture, Water Au- 
thority, 1956), p. 13. 

50 Art. 18 of Proclamation No. 1 (1948) of the Provisional Government Council, 
“Foundation of Government Order, May 14, 1948,” in Records of the Provisional Gov- 
ernment Council, Ist Meeting (May 16, 1948), pp. 21-23. 

51 Yalqut Ha-Pirsumim (Gazette), 5710, No. 83, p. 892. 

52 Sefer Ha-Huqim (Israel Statutes), 5711, p. 52. 

58 At least not by October 1956; private communication. 

54 The bill had not yet become law by the end of February 1959; however, its early 
enactment appears probable. The Hebrew text of the draft bill for the Water Law, 
5716-1956,:is in Halperin, op. cit., pp. 41-54. An English translation was published in 
mimeographed form under the heading “Water Law, 5715-1954” as a memorandum of 
the Israel Ministry of Agriculture, Water Administration; quotes below are from the 
latter. 

59 Definitions in Section 1, 
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6. No right to obtain water gives a title to obtain water in quanti- 
ties, of a quality or on conditions of supply exceeding the require- 
ments of the purpose of the right. 

7. No right to obtain water gives a title to obtain water in larger 
quantities than are capable of beneficial and economic use. 

8. For the purposes of sections 2 to 7 it is immaterial whether a 
right to obtain water was created under an enactment—including 
this Law—or by agreement or in any other manner, or whether it 
was created before or after the coming into force of this Law.” 


The Water Board is empowered to regulate, in such regions as it may 
specify, “maximum consumption quantities” and “norms for the quality 
of the water and the conditions of supply.” It may further 


“(1) grade the fixed quantities, the quality and the conditions of 
supply according to different consumption purposes, the seasons 
of the year or the hours of the day or geographical, topographical 
or any other data; 

(2) determine consumption purposes which in the event of a 
shortage have priority over other consumption purposes; 

(3) prohibit, absolutely or with reservations, the consumption 
of water for certain purposes, other than domestic purposes; 

(4) prescribe exemptions from the rationing of consumption.” 

Wide powers are given to the Water Commissioner, who 
“may open and close water conduits, and may regulate the flow 
of water therein, as he may deem necessary; and he may also direct 
that a particular consumer shall obtain water not from the water 
resource from which he obtained it previously, but from another 
water resource.” 


Compensation is provided for: “19. A supplier or consumer to whom 
distribution of water under this Article [Two of Part One] has caused 
damage is entitled to compensation for such damage; provided that 
compensation shall not be paid insofar as the rationing was motivated 
by a natural shortage of water in water resources, or for loss of future 
profits.”** 

National and regional water projects are to be executed by a National 
Water Agency to be set up; regional Water Agencies may also be 
formed. Subject to certain controls, “a Water Agency shall be an inde- 
pendent economic unit. Issues of bonds and the acceptance of loans for 
a period exceeding three years require the approval of the Minister.” 

The National Water Board is to consist of the Water Commissioner 
(a Government appointee) and of between 16 and 30 other persons, 





56 Sections 10 and 11 in Article Two, Part One. E 
57 Section 18. 

58 See also Article Five in Part Two, sections 56-61. 

59 Article Two of Part Two; quote from section 32. 
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“representatives of the public and State employees,’® with the former 
outnumbering the latter. The Board is an advisory and consultative 
body. 

The Water Commissioner is assigned broad responsibilities for water 
conservation and development. He or persons authorized by him 


“may enter any place and do therein whatever may be necessary 
for one of the following: 

(1) the search for water resources; 

(2) the measurement of the yield and properties of water 
resources; 

(3) operations to preserve water resources from stopping up, 
dwindling and adulteration and waste of water; 

(4) tests for determining the consumption of water; 

(5) control of the production storage, conveyance and con- 
sumption of water and of the installations used for these; 

(6) whatever else may be necessary for the implementation of 
this law.” 


As defined, “ ‘dwindling of a water resource’ includes lowering of the 
level of any water, whether above ground or underground, and de- 
terioration of the possibilities of raising water to the surface or of con- 
veying water from place to place”; and “ ‘adulteration of water’ means 
whatever makes water less suited to the purpose for which it is destined, 
including salification and deterioration of the properties of the water.””* 

One or more Water Tribunals are to hear appeals. At any sitting, 
such a tribunal is to consist of a District Court Judge, presiding, and of 
“two representatives of the public” to be appointed from a list of 
designees drawn up by the Ministries of Justice and of Agriculture and 
Water. Such a tribunal is to act in accordance with certain provisions of 
the Law; “within the scope of that competence, a Water Tribunal shall 
have the powers of a District Court in a civil case,” yet it “may admit 
even such evidence as would not be admissible in another court.” 

A further reservation to the operation of the law is contained in the 
provision that 


“where the implementation of a Project Scheme would affect a holy 
site, the Water Board shall not approve it except with the consent 
of the Minister for Religious Affairs. 

Where the implementation of a Project Scheme would affect a 
historical site within the meaning of the Antiquities Ordinance, 
the Water Board shall not approve it except with the consent of 


80 Section 96 of Article One, Part Five. “State employees” should be taken to mean 
government officials; it is a poor translation of the Hebrew ’ovdei ha-Medinah. 

81 Section 92 in Part Four. 

82 Sections 88 in Part Four. 

63 Sections 105-107, Article Two of Part Five. 
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the Director of the Antiquities Division.” If no accord is reached, 
“the Government [i.e., the Cabinet] shall decide.”™* 


Emergency powers vested in the Water Commissioner include the 
right to 


“order the restriction of production and supply [of water], the 
regulation of the water or the adoption of other emergency 
measures ... 

Where the Water Commissioner is satisfied that a pipeline, 
canal or other installation for the conveyance of water is not fully 
utilized by its owner, and that its use would make possible or more 
efficient the supply of water by another supplier, he may, if emer- 
gency conditions so demand, require the owner of the installation 
to convey water therein for the other supplier . . .”*° 


The right of immediate consumption is maintained: “This Law does 
not derogate from the right to take water in a jug or similar vessel for 
the purpose of drinking, the watering of animals and the operation of 
vehicles” (the Right of Thirst with a modern twist!).°° 

In thoroughness of regulation, the Law leaves little outside the con- 
trolling power of the state. Under the Law, the Water Commissioner 
will be in a position to influence practically every economic enterprise 
in Israel, since every industrial and agricultural undertaking is to some 
degree at least dependent on water supply. Harsh as this legislation may 
be in some respects, it would appear, however, necessary in a modern 
state in an arid area. In this respect, this Israeli law may serve as an 
example for such legislation in other States. 

Even while the Water Law was still under discussion in the Knesset 
(the Israel Parliament), several laws and ordinances concerning water 
have been enacted. None is of basic significance, except the Water 
Measuring Law, 5715-1955." It provides that, save with special dispen- 
sation, no one may receive water, unless it is metered.” 


(West) Pakistan” 


Two Acts (with subsequent modifications) govern irrigation in 
West Pakistan.’® The Northern India Canal and Drainage Act, Act 


64 Section 46 in Article Three of Part Two. 

85 Section 95 of Part Four. 

86 Section 110 in Part Six. 

87 Published as Law No. 24, June 8, 1955 in Sefer ha-Hugqim, 5715, p. 82. 

88 Israel planned to produce, within the next few years, a quarter of a million water 
meters. It was estimated that the law will result in a yearly saving of 320 million cubic 
meters of water, or 40% of the country’s present water consumption. Jewish Agency’s 
Digest of Press and Events, December 9, 1955. 

6° Western Pakistan is generally arid and requires an irrigation-agriculture, East Paki- 
stan enjoys a climate which is too rainy part of the year. 

70 Information is lacking concerning the effect, if any, of the formation of a unified 
West Pakistan Province on the application of either or both of these laws. 
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VIII of 1873, was the earliest irrigation law in the Middle East which 
was based on European concepts, and which reflected the all-embracive- 
ness of the modern state and the intensity of the economic control over 
the hydro-economy which it must wield. The Act extended to the 
North-Western Provinces and to the Punjab as well as to other Indian 
areas. In these areas, “the Government [was] entitled to use and control 
for public purposes the water of all rivers and streams flowing in natural 
channels, and all lakes and other natural collections of still water.”” 
The Act itself did not place proprietary rights in the hands of Govern- 
ment,” but gave the Government the widest powers to control and 
regulate water and waterways, water installations of all sorts, etc., 
“whenever it appears expedient to the Provincial Government”™® that the 
water in any river or stream flowing in a natural channel, or of any 
lake or other natural collection of still water should be applied or used 
by the Government for the purpose of any existing or projected canal 
or drainage work.” In case action of Government pursuant to the Act 
was to result in damage to individuals, compensation could be given 
for losses resulting from damage which was of an ascertainable and 
definite nature, or consisted in the loss of certain stipulated vested rights. 
But no compensation was due for “damage caused by (a) stoppage or 
diminution of percolation or floods; (b) deterioration of climate or soil; 
(c) stoppage of navigation, or of the means of drifting timber or 
watering cattle; (d) displacement of labour.”” 

In 1951, the Canal and Drainage Act (Amendment) Ordinance 
(Ordinance III of 1951)** added to the above provisions to the effect 
that compensation was also due for 


“(e) stoppage or diminution of supply of water through any 
natural channel to any defined artificial channel, whether above 
or under ground, in use whether constantly or at the date of the 
said notification [by the Provincial Government that it wishes 
to use the water of a designated body of water (Art. 5, Part II) ]; 

(f) stoppage or diminution of supply of water to any work 
erected for purposes of profit on any channel, whether natural or 
artificial, in use at the date of the said notification; 


™ Northern India Canal and Drainage Act; Act VIII of 1873, with Rules and 
Notifications thereunder applicable to the Upper Jhelum Canal within British Territory 
(1915), Preamble, p. 4. The “Provincial Government” was in 1937 specified as the au- 
thority to which this applied; see note 73 infra. 

72 But see on this Caponera, op. cit., p. 161. 

73 As amended in 1937 by ordinance. Revised text is in Government of Pakistan, Min- 
istry of Law, The Unrepealed Central Acts with Chronological Table and Index 
(Karachi, 1951), Vol. 2, p. 173. 

74 Article 5 of Part II of the Act. 

*5 Article 8 in Part II. 

78No. 644—Leg., 25 September 1951 (Gazette 25 September 1951). Abdul Hamid 
and Mohammad Ashraf, editors, The All-Pakistan Legal Decisions, 1951, Vol. 3 (La- 
hore): Punjab Acts, Ordinances & Notifications, p. 148. 
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(g) stoppage or diminution of supply of water through any 
natural channel which has been used for purposes of irrigation, 
whether constantly or at intervals, before the date of the said 
notification ; 

(h) interference with any right to a watercourse or the use of 
any water to which any person is entitled under the Limitation 
Act, 1908, Part IV.” 


Furthermore, it was enacted that compensation could also be awarded 
for other substantial causes, where damage was “caused by the exercise 
of the powers conferred by this Act, which is capable of being ascer- 
tained and estimated at the time of awarding such compensation.” 

In Sind, which until Partition was part of the Bombay Presidency, 
the Bombay Irrigation Act, No. VII of 1879 (with subsequent modifica- 
tions) applies until the enactment of new legislation. In the principles 
which it embodies, it does not differ from the 1873 Northern India 
Canal and Drainage Act.” 

The Punjab Minor Canal Act, 1905 (Punjab Act III of 1905) was 
enacted in order “to make better provisions for the control and man- 
agement of Minor Canals in the Punjab.” It set up two schedules 
of canals, to which the Northern India Canal and Drainage Act of 
1873 did not apply (Ch. I, 2(3)). In the first schedule were listed those 
canals which were owned in whole or in part by government, or which 
were managed by government officers or by local authorities, or were 
located so as to be partly within and partly outside the Punjab, or had 
for other reasons been transferred to the first schedule from the second 
schedule by direction of the government. The Act required that govern- 
ment could require by notification that governmental permission be 
obtained before the digging of any new canal which would be supplied 
from “any source of supply” included in the notification (Ch. II, 5(1)). 
Supervising the execution of the provisions of the Act was to be the 
chief revenue officer (“collector”) of the respective district. As agent 
of the government, this official received broad rights enabling him to 
manage Schedule I canals and keep them in good repair. Compensation 
was to be paid by him for damage resulting from his management of 
the Schedule I canals or from any action by him in connection there- 
with. The official could also, if he deemed it necessary, add new water- 
courses to existing canal networks compensating owners of land or 





77 Text of Bombay Irrigation Act in Government of Bombay, Legal Department, The 
Bombay Code (5th edition, 1938), Vol. 2, pp. 425-461. The continued operation of the 
Act is stated in Caponera, op. cit., pp. 163-64. The Act does not appear in Ministry of 
Law (Pakistan), Compendium of Unrepealed Central Acts, which may be explained on 
the basis that it was primarily Bombay legislation. 

78 Assented to by the Viceroy and Governor-General in Council on 12 May 1905. Text 
in The Punjab Record or Reference Book for Civil Officers, Vol. 45 (1905), Part II: 
Executive: Legislative Department (Punjab Government), p. 10 (Lahore, The “Civil 
and Military Gazette” Press, 1906). 
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water rights harmed by the new works. He was also empowered to 
regulate the amount of labor or of work to be provided by each irrigator 
served by the canals, and the manner in which this was to be provided 
(Section 27, Ch. 3). 

Schedule II canals were those owned by individuals or owned in 
common by shareholders, and these canals too were listed. The Act gave 
the local government, represented by the “collector,” broad powers of 
intervention or of assumption of power, in the public interest, in the 
management of canals, and in the settling of any dispute resulting 
from canal operation.” 


SyrRIA AND LEBANON 


While the two States were still French Mandates, the Mejelle re- 
mained in force, amended by certain French arrétés or legislative orders. 
Arrétés 144/S (Lebanon), of June 10, 1925, and 299/S (which extended 
144/S to apply to the entire French Levant), of November 6, 1925, 
declared that in the entire area of the French Mandate 


“The following shall be part of the public domain . . .: the sea 
coast; marshes and salt ponds; water courses of all types within 
the limits prescribed for the height of water running between 
banks before overflowing; ground waters and springs of all types, 
embankments along waterways; lakes, ponds and lagoons; water- 
falls which can produce power; navigation, irrigation, drainage 
and land reclamation canals and their embankments; aqueducts 
when such works are constructed for public use . . .”*° 


Arrété No. 320/S of May 26, 1926 drastically limited the rights of indi- 
viduals to make use of, or to alter the status quo of, any waters of the 
public domain. These legislative orders remain in force in Syria and 
Lebanon, with no significant amendments or additional enactments 
concerning water rights in either of the two States.” 


A number of summary conclusions can be reached from an analysis 
of Middle East water law. 

(1) Up to the present, there has not been, in any part of the Middle 
East, a thoroughly comprehensive water law. Each of the legal systems 
discussed above have shunned imposing a unified law on the entire 
area for which they have legislated, and have shown respect for local 


79 The Act was slightly amended in some of its procedural parts by the Minor Canals 
Act (Amendment) Ordinance, 1951 (No. 643—Leg., 25 September 1951; Gazette, 25 
September 1951) (Hamid and Ashraf, op. cit., p. 147), and again twice in 1952 (Act 
XVII of 1952; Ordinance of 27 May 1952) (Hamid and Ashraf, The All-Pakistan Legal 
Decisions, 1952; Punjab, pp. 45, 66). 

8° Caponera, op. cit., p. 145. 

81 Caponera, op. cit., pp. 144-52 (Lebanon), and 171-74 (Syria). No new water legis- 
lation appears to have been enacted for Syria since Syria was incorporated into the 


United Arab Republic (1958). 
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conditions and for the customary law to which they have given rise. 
By the very nature of the problem, equitable procedures for the pre- 
vention of, and for the solution of, water disputes must heavily take 
into account local circumstances. Certain general principles can be set 
forth, but no absolute criteria can be set down. (Even the proposed 
Israel Water Law is, in many of its parts, merely an enabling instru- 
ment which the authorities may invoke, but which does not legislate 
for that relatively small country as a whole.) 

(2) Jewish, Muslim, Ottoman and (proposed) Israeli water legisla- 
tion all contain provisions for what Islamic Law calls “the Right of 
Thirst.” In arid areas, regardless of over-all proprietary rights to water, 
it is always necessary to make special allowances for the passer-by in 
need of water; for the right of the individual to satisfy his needs for 
water, and that of his animals, when no other supply of water is 
available. 

(3) Drinking, personal need, watering of animals and of land have 
all taken precedence, specifically or by inference, in all the area’s water 
codes. 

(4) As against the rights of the individual, the rights of the com- 
munity are reflected positively in Middle East water legislation. 

(5) Modern conditions, and the emergence of modern States in the 
area, require strict control over all water resources. These include not 
only larger lakes and streams which, in the several legislative systems 
of the area, were and are considered public. Regardless of whether all 
water resources are actually declared state-property (as in the proposed 
Israeli code) or whether these remain things to which private property 
rights can apply, strict control by government, a sine qua non of the 
economic development of these countries, is evolving throughout the 
area. 
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ILMAR TAMMELO 


On the Logical Openness of Legal Orders 


A Modal Analysis of Law with Special Reference to the Logical 
Status of Non Liquet in International Law 


Introductory 


In his recent treatise on comparative law, Principle and Norm in the 
Judicial Development of Private Law, Professor Josef Esser suggests 
that the historical and the existing legal orders can be regarded either 
as logically closed or logically open.’ According to him, a logically 
closed legal system is “axiom-oriented” (“axiomatisch orientiert’). 
At its top there are deductively fertile major premises, from which 
answers to legal questions can be derived in a logically guaranteed 
manner. In contrast thereto, a logically open legal system does not 
“move in the logical dimension of derivation.” It is “rhetorically 
oriented” to particular problems and moves in the historical dimension 
by linking the cases to be decided with precedents and resorts to rhetori- 
cal principles in elaborating anew just solutions in every single case. 
Hence in an open system principles are not claimed to be mechanical 
keys to determinate solutions. The decisions are carried here by intui- 
tive standards such as “bonus paterfamilias,” “reasonable care,” and the 
like. 

This distinction can be regarded as based only on typical trends of 
legal systems. It may be said that the Roman legal system and the 
common law legal systems approximate to the type of “logically open 
systems,” whereas the Continental legal systems approximate to “logi- 
cally closed systems” in Esser’s sense. “Rhetorical orientation” is never 


ILmMar TAMMELO is LL.M., Dr. Jur., M.A.; Senior Lecturer in International Law and 
Jurisprudence, University of Sydney, Australia. 

I am indebted to Professor Julius Stone of the Faculty of Law, University of Sydney, 
to Professor Herbert L. A. Hart of the Faculty of Law, University of Oxford, and to 
Dr. Stevan Glichitch of Sydney, who have given me stimulus and benefit of discussion 
for writing the present essay. 

I desire to express my sincere appreciation to the Nuffield Foundation for the grant 
of a Dominion Travelling Fellowship giving me an opportunity to write this article and 
other works on the logical structure of law at Oxford during the academic year 1957/58. 

1 See J. Esser, Grundsatz und Norm in der richterlichen Fortbildung des Privatrechts 
(1956) 213 ff. The terminology of “open” and “closed systems” originates, according to 
Professor Esser, in F. Schulz, Prinzipien des rémischen Rechts (1934) and History of 
Roman Legal Science (1946). See Esser, op. cit. 44, note 140. 

*For this notion see T. Viehweg, Topik und Jurisprudenz (1953) passim, which 
appears to have provided an essential basis of theoretical and historical reference for Pro- 
fessor Esser’s distinction discussed in the text. In this noteworthy book, Dr. Viehweg 
shows the relevance to juristic thinking of certain ideas to be found in Aristotle’s 
Topika and Rhetorika and Cicero’s De Inventione. 
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completely absent in any actual legal system,* and those systems which 
the learned writer considers to be “logically open” exhibit “axiomatic 
orientation” to some extent. For under any legal order, the law is settled 
in numerous matters. Where the law is settled, legal solutions may be 
logically derived from given major premises; where the law is not 
settled, just or expedient solutions may be sought and found by rhetori- 
cally operating with various intuitive standards.* Moreover, even 
those legal systems which are by and large strictly “rhetorically ori- 
ented” still have to be conceived as logically closed in the sense that 
the application of intuitive standards and of precedents for the solu- 
tion of given cases is authorized by a customary rule.° 

For these reasons it may be considered preferable to employ the 
phrases “axiom-oriented legal systems” and “rhetorically oriented legal 
systems” to convey Esser’s above discussed distinction, and to reserve 
the phrases “logically closed legal systems (or orders)” and “logically 
open legal systems (or orders)” for making another more fundamental 
jurisprudential distinction. This is the distinction based on the answer 
to the question whether there can be under the particular legal order 
an absence of law on any matter which can be posed for legal solution. 
According to a widely held view, all legal orders are logically closed 
or complete® in the sense that for every legal question which can be 
asked with reference to a legal system there is a determinate answer 
according to a norm of this legal order. If there is no specific rule to 
provide this answer, the universal legal principle “Whatever is not 
legally prohibited is legally permitted,” is said to provide the answer. 

That this principle is a necessary legal axiom has recently become a 
subject of doubt especially in discussions of the possibility of a non 
liquet under the international legal order. Thus Charles De Visscher 
and Julius Stone’ have challenged the assumption that legal orders 
must be logically closed or complete. Even Sir Hersch Lauterpacht, 
responding recently to this challenge,* seems now to come near accept- 
ing the logical possibility of the openness or incompleteness of legal 
orders. He seeks to found the exclusion of non liquet in international 
law not on any axiom of legal ontology or juristic logic but rather on 





3 Cf. Esser, op. cit. 219. 

*Though semblance of deductive derivation may be indulged. See J. Stone, The 
Province and Function of Law (2nd ed. 1950) ch. vii. 

5 Cf. K. Engisch, “Literaturbericht” (1957), 69 Zeitschrift fiir die gesamte Strafrechts- 
wissenschaft 591, at 601 (on T. Viehweg’s Topik und Jurisprudenz (1953)). 

®For an early discussion of this problem see E. Jung, Von der “logischen Ge- 
schlossenheit” des Rechts (1900). See also Savigny, System des heutigen rémischen Rechts 
(1840), vol. I, pp. 262 ff., who speaks of the “completeness (Vollstindigkeit) of law.” 

* See Ch. De Visscher, Theory and Reality in Public International Law (transl. by 
P. E. Corbett, 1957) 332; J. Stone, Legal Controls of International Conflict (1954) 
153-164. 

8 See Sir Hersch Lauterpacht, “Some Observations on the Prohibition of ‘Non Liquet’ 
and the Completeness of the Law,” in Symbolae Verzijl (1958) 196-221. 
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legal-empirical considerations pointing to a specific prohibition of it 
in the international legal order. 

In the present article I propose to consider whether and in what sense 
it is possible to speak of the logical openness of legal orders and to make 
a clear-cut distinction between logically open and logically closed legal 
orders. In this attempt I am following up suggestions of Julius Stone 
in his discourse “The Problem of Non Liquet in Contemporary Inter- 
national Law” and discussions which I have had with him over a 
number of years on this and related problems. I believe that the division 
of legal orders into those which are logically closed and those which 
are logically open promotes jurisprudential understanding of law and 
provides cardinal points of orientation about legal systems for compara- 
tive lawyers. And it is because the notions of “the absence of law” and 
“the logical openness of legal orders” have the clearest actuality and 
practical significance today in connection with the logical status of 
non liquet in international law that I have here used the doctrine of 
non liquet as a lead-in to the general problem. Much support for the 
subsequent analyses has been drawn from the principles and techniques 
of modal logic as elaborated by George Henrik von Wright, Oskar 
Becker, Alan Ross Anderson, and others. 


1. The Problem of Non Liquet under International Law 


In the doctrine of international law there is continuing uncertainty 
as to whether it is open to international courts “to decline to decide a 
case on the ground that rules are not available for its determination,””° 
ie. to declare a non liquet. Stated negatively, “the prohibition of non 
liquet . . . means that a court, otherwise endowed with jurisdiction, 
must not refuse to give a decision on the ground that the law is non- 
existent, or controversial, or uncertain and lacking in clarity.” The 
possibility of a non liquet under international law is not merely an 
academic problem. It is apparent that the outcome of possible litigation 
arising from new developments in the contemporary relations between 
the nations depends on the solution of this problem. Such, for example, 
might be conflicts arising from the claims to the continental shelf and 
to interstellar space. 


®See Stone, Legal Controls, Joc. cit., passim. 

10'See op. cit. 153. 

11 See Lauterpacht, article cited supra, n. 8, p. 199. Note also his statement sbid.: “It 
is only when the refusal to give a decision, after the court has assumed jurisdiction, is 
based on the absence or insufficiency of the applicable substantive law that the question 
of a non liquet may properly be deemed to arise.” Cf. id., The Development of Inter- 
national Law by the International Court (1958) 145, in which he conceives a non liquet 
as “a refusal to give a decision by reference to a legal principle overriding apparently 
conflicting legal rights.” Cf. also A. Verdross, Volkerrecht (3rd ed. 1955) 126, accord- 
ing to whom a non liquet means “an impossibility of decision” (“eine Unméglichkeit 
der Entscheidun 8”) " 
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For determining whether a on liquet is possible under international 
law, the fact that there appear to be few if any cases in which it has 
actually been declared is not decisive. As Professor Stone has pointed 
out, the paucity of such cases can be explained by a number of practical 
considerations which will not necessarily always be operative in the 
future.” An argument for the view that a non liquet is excluded 
a limine can be advanced by pointing out that the declaring of it is 
making a kind of decision. Hence non liquet could not mean the 
absence of a decision. 

To meet this argument, it is necessary to consider what is the mean- 
ing of a judicial decision. Judicial decision, as ordinarily understood, 
means a decision by a competent court based on the norms of the legal 
order under which a litigation arises. In the cases where the courts 
having jurisdiction over the litigants and over the subject matter of 
litigation are confronted with the possibility of a non liguet, the ques- 
tion is whether there are /egal norms at all governing the issue. If it 
should prove that “the law is absent” in the given case, the court's 
refraining from a decision either for the claimant or for the defendant 
would still be a decision in a certain sense. But it would not be a 
decision based on the existing norms of a given legal order. Disputes 
come before the court usually in the form that one litigant claims that 
he has a legal right or claims that his opponent has a legal duty. The 
court may find that there is not such a contended right or duty** either 


12 These considerations are, to quote Professor Stone: “First, the very wealth of other 
grounds available for challenging awards may explain State neglect of the non liquet 
ground; especially in view of the deep theoretical waters into which it leads, and the 
fact that for a State to invoke it is to confess that it may not be able to support its posi- 
tion by positive law. Second, arbitrators as well as State legal advisers, being trained in 
municipal law, have carried over into international practice the negative attitudes to- 
wards non liquet general in municipal systems. Third, the fact that most inter-State 
litigation arises in adversary form permits the tribunal to avoid the question of non 
liquet altogether by deciding for the Defendant unless the rule relied on by the Claimant 
State is established. This way out was to a degree well based on the vague legal prin- 
ciple that obligations of States cannot be presumed. Fourth, and most important, during 
most of the century and a half of modern arbitration State submissions to arbitration 
were ad hoc, after the dispute had matured. In ad hoc submission of such a dispute, 
the Parties are already in a position to weigh all the relevant factors, including the ap- 
parent state of the law. This would certainly help to explain why ex post facto invoca- 
tions of non liquet are few. It is only, significantly enough, with the pressure for ad- 
vance general submission by States to third party judgment, since 1920, that non liquet 
has become a really live issue, even for jurists. . . . These modest propositions apart, it 
would appear that the final position of international law on the non liquet debate is 
still to be defined. There is, as it were, a potential non liquet as to whether there can 
legally be a non liquet.” (See Stone, Legal Controls, p. 163). 

13 There is a view according to which the international judge has only two choices: 
he either finds the claim supported or finds it unsupported by the existing norms of 
international law. In the first case the claimant wins, in the second case the defendant 
wins. Thus there is no tertium quid, no possibility of a non liquet. See A. Decenciére- 
Ferrandiére, “Essai Critique sur la Justice Internationale” (1934), 41 Revue Générale 
de Droit International Public 142, at 159. Regarding this argument Professor Stone 
rightly observes that “there is no reason why the judicial choice should not be three- 
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because the legal order in question has specified that the right or the 
duty does not exist or because it contains no applicable norm relating 
to the matter at issue. In the latter case the court may simply reject the 
claim as unfounded or it may declare a non liquet. If the court takes 
the first course—as the courts usually do—a res judicata with its legal 
effects is constituted. 

The practical effect of the declaration of a non liquet would be that 
by this declaration the courts leave the disputed issue at large de lege 
lata in the sense that they neither recognize nor reject the contended 
right or the contended duty. A course of action that may be taken by 
municipal courts in such cases is référé législatif.* If such cases arise 
under international law, their solution may be sought through negotia- 
tions of the parties leading to a treaty or treaties to be concluded be- 
tween them. In some cases it may also happen that the dispute will be 
left unsolved until a customary rule develops in the matter concerned. 
Interim agreements of modus vivendi may here prevent the dispute 
from flaring up into incidents of violence, without legally definitely 
settling the issue in one way or another. 


2. The Problem of the Nature and Limits of Positive Law 


Whether a non liquet is possible under international law appears to 
depend, first of all, on the nature and limits of positive law.** This 
approach to the problem seems to involve, however, the danger of 
circuitous reasoning, considering that the possibility of a non liguet 
under a legal order is a circumstance characterizing the nature and 
limits of this legal order. To meet this objection, it is to be noted that 
the solution for the problem of the possibility of a non liquet under a 
legal order is not sought on the basis of the nature and limits of positive 
law but through the clarification of this nature and these limits. Thus 
there may be a combined effort to understand both the nature and 
limits of a legal order and the possibility of a non liguet under it 
through an attempt to apprehend principles common to both.”® 

The problem of “the absence of law” has been known in the theory 
and practice of law under the heading “lacunae (gaps) in law” and 
“legal vacuum.”*' These metaphoric expressions refer to two circum- 
stances that ought to be kept apart: Where lacunae are contended to 
exist in a legal order, there appears to be no norm in it to govern the 








fold rather than twofold.” He also observes that this argument is “limited only to ad- 
versary proceedings, and leaves all questions still open to non-adversary proceedings.” 
See Stone, op. cit. 160. 

14 See Verdross, op. cit. 132. 

15 Cf, Stone, op. cit. 153. 

16 Cf, K. Engisch, “Der rechtsleere Raum” (1952), 108 Zeitschrift fiir die gesamte 
Staatswissenschaft 385, at 402. 

17 On various arguments for the existence of “the space devoid of law” see ibid. 386- 
391 and the literature there cited. 
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situations which this legal order ought to govern. The statement that 
there ought to be a legal regulation for a given situation can be made 
from the viewpoint of a particular observer or even from the viewpoint 
of principles contained in the particular legal order itself, which prin- 
ciples presuppose a regulation but do not provide it, remaining incom- 
plete or inconsistent in the matter in question. Where a legal vacuum 
is contended to exist, an area is envisaged to which positive law does 
not extend or ought not to extend at all. Thus matters of impossible 
performance, matters of friendship, unexpressed thoughts or attitudes, 
and the acts of the sovereign have been regarded as falling into the 
“space devoid of law.”** 

In legal theory the existence of lacunae and of legal vacuum has been 
asserted*® and denied.” Those who deny the possibility of the absence 
of law for legal qualification of a given situation usually invoke the 
principle of the logical expansion of law and the principle of the logical 
completeness of law.” The basis of both seems to be the so-called nega- 
tive legal maxim: “What is not legally prohibited is legally per- 
mitted.”** The argument that there are no lacunae in law and that there 
is no legal vacuum is eloquently presented by Gustav Radbruch, who 
says: “It is essentially inherent in legal order to be universal. The law 
cannot lay down a partial regulation without, by the very selection of 
the part of human relations to be regulated, also taking a stand on 
the unregulated part—precisely by precluding legal effects there. Con- 
sequently, a ‘legal vacuum’ is always devoid of law only by virtue of 
the legal order’s own will; in the strict sense, it is not a field of facts 


18 See ibid. 394 ff. 

19 The possibility of both lacunae and legal vacuum is asserted, for example, by 
Engisch. See his article cited supra note 6, pp. 402-430 and his contribution “Der Begriff 
der Rechtsliicke” to Sauer-Festschrift (1949) 85, at 101 ff. See also G. Brunetti, I] ddmma 
della completezza dell’ ordinamento giuridico (1924) passim. And see Judge Huber 
(dissenting) in Upper Silesia (Minority Schools) Case, PCIJ, Series A, No. 15, p. 54, 
who found that the available rules of international law neither supported nor regu- 
lated the claims, and that a non liquet was indicated. 

20 This possibility is denied, for example, by G. Radbruch, Rechtsphilosophie (4th 
ed. 1950) 298, by E. Kaufmann, Das Wesen des Volkerrechts (1911) 49, and by H. 
Lauterpacht, The Function of Law in International Community (1933) 64. K. Bergbohm, 
Jurisprudenz und Rechtsphilosophie (1892) 371 ff., denies the possibility of the lacunae 
in law (but not in statutes), because law has “the power of logical expansion” 
(“logische Expansionskraft”). He admits, however, the possibility of legal vacuum 
(“rechtsleerer Raum’). See p. 367 ff. 

21 Cf. the view that law is self-contained and that the law for unprovided cases is to 
be found inside the law itself by M. Cohen, “The Place of Logic in Law” (1916), 29 
Harvard Law Review 622, at 627. On this view see also J. Dickinson, “The Problem of 
the Unprovided Case,” Recueil Gény, vol. II (1934) 508 ff. 

22 On the negative legal maxim see E. Zitelmann, Liicken im Recht (1903) 19, 24 ff. 
For its recent formulations see E. Garcia Maynez, Los principios de la ontologia formal 
del derecho y su expresidn simbédlica (1953) 65 ff.; C. Cossio, “Egologische Theorie 
und Reine Rechtslehre” (1952), 5 Osterreichische Zeitschrift fiir 6ffentliches Recht 15, at 
19; H. Kelsen, “Science and Politics” (1951), 45 American Political Science Review 
641, at 661. 
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legally unregulated, but one regulated in a negative sense, by denying 
any legal effect. In the alleged vacuum the legal order has willed noth- 
ing—not, by any means willed not to will, which would indeed be 
a contradiction in terms.””* 

That the nature and limits of a legal order can be such as to leave 
nothing outside of legal regulation is indisputable. The inclusion of 
the negative maxim in a legal order would endow it with the faculty 
of logical expansion and warrant its logical completeness. However, 
it is by no means certain that all positive law must have such a nature 
and such limits. There may be legal orders which contain no provision 
for a principle warranting their logical completeness. Thus “the absence 
of law” is prima facie not unthinkable and, based thereon, the possi- 
bility of a non liquet under certain legal order not precluded. 


3. A Way to Conceive “the Absence of Law” 


To understand what could be meant by the phrase “the absence of 
law,” it is useful to consider situations arising under normative orders 
of simpler character than are legal orders.** Such orders are rules of 
games. In applying, for example, the rules of cricket it is possible to say 
whether a cricket player is to be considered out or not out. In attempt- 
ing to apply the same rules it is, however, not possible to say whether a 
baseball player is to be considered out or not: the rules of cricket do 
not extend to baseball. They leave the issues that may arise in baseball 
matches open; they are indifferent to the situations of baseball. It may 
also be said that for the disputes under baseball rules, the rules of 
cricket are absent; these disputes fall in a “space devoid of the law of 
cricket.” 

To understand the absence of law in the sense of lacunae, the fol- 
lowing hypothetical case may be considered: two persons who have 
only an inadequate idea of the rules of chess decide to play a game 
similar to chess. For that purpose they draw up an agreement specifying 
the rules of the game they propose to play. The rules determine that 
the end of the game is when one of the players wins the game or when 
there is a draw. To win the game, the opponent’s king must be under 
check and must be unable to move. There will be a draw if only two 
kings remain on the chessboard. If the opponents are unable to check- 
mate each other either because neither of them is skilled enough or 
has the required pieces left for checkmating, the game will continue 
indefinitely. When, however, the stalemate situation occurs in which 





28 See G. Radbruch, Legal Philosophy (transl. by K. Wilk), 20th Century Legal Phi- 
losophy Series, vol. IV (1950) 43, at 212 ff. For the German original of this quotation 
see Radbruch, op. cit. supra note 10, p. 298. 

*4 For an application of this method of elucidation see H. L. A. Hart, “Definition 
and Theory in Jurisprudence” (1954), 70 Law Quarterly Review 37, at 42 ff. 
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one of the opponents cannot move any of his pieces but is not under 
check either, the game cannot continue. Neither of the players has 
won the game, but there is also no draw according to the above rules. 
Thus it may be said that the rules which the players agreed upon 
have a lacuna for dealing with the stalemate situations. The “law of 
the game” formulated by them is “absent” for solving the problem. 

There are reasons for believing that legal orders, in contradistinction 
to the rules of games, are of unrestricted universality. Historical legal 
orders may suggest that any behavior whatsoever can become an object 
of legal regulation and that any entity whatsoever can be a legal sub- 
ject.” Such law must lack effectivity, most obviously with respect to 
imaginary entities. However, its pretended validity would be of uni- 
versal pervasion, and thus every contended right or duty can be con- 
sidered as existing or non-existing by reference to specified norms of 
this legal order. On the other hand, there appears to be nothing to 
prevent certain legal orders from being conceived as analogous to the 
above discussed rules of games. Where a legal order does not contain 
any norm specifying how to qualify legally the behavior about which 
the law in question is silent, obscure, or self-contradictory, one can say 
that it has left such matters completely at large. It has neither “willed” 
to regulate these matters in a certain way nor has it “willed not to will” 
their regulation. There is an indifference or the absence of the law in 
question, or at least a possibility to conceive that there is such an indif- 
ference or absence. The argument that in the case of an indifference of 
law, the respective legal order “grants a permission or accords a liberty” 
instead of “neutrally shrugging its shoulders” rests on no logical 
compulsion.”* 


4. The Deontic Circumstances of Juristic Concern 


A greater precision of the meaning of the absence of law may be 
sought by attempting to give an adequate logical form to the reasons 
by recourse to which juristic arguments relating to law are advanced. 
The principal ways in which legal theory has tried to find such form 
for these reasons have been by conceiving legal norms as imperatives, 
as ought-statements, and as value judgments. For the present purpose, 
it is not necessary to canvass the relative merits and demerits of these 
formulations.” Suffice it to say that they all import a considerable 
strain as far as the accustomed language of the lawyer is concerned. 


25 See Engisch, supra note 6, pp. 392 ff., note 2; P. W. Duff, “The Personality of an 
Idol” (1927-29), 3 Cambridge Law Review 42-48. And see R. W. Dias and G. B. J. 
Hughes, Jurisprudence (1957) 229, who contend that “it is untrue to say /ex non cogit 
impossibilia.” 

*6 Cf. Engisch, supra note 6, pp. 415, 409. 

27 For an argument against the formulation of legal precepts as imperatives or as 
ought-statements see P. T. Geach, “Imperative and Deontic Logic” (1958), 18 Analysis 
49-56. 
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In attempting to formulate the principal types of legal norms, or 
rather—as it may be more exact to say—the deontic circumstances of 
juristic concern, the following simple schema may be offered: “X must 
do Y,” “X must not do Y,” and “X may do Y.” This schema is how- 
ever, not satisfactory, above all because of the ambiguity of the last 
formula. First, “X may do Y” can mean (i) “X is permitted to do Y 
without being obligated to do it,” for example, “X may enter the 
premises of A.” Secondly, “X may do Y” can mean (ii) “X is per- 
mitted to do Y also being obligated to do it,” for example, “X may 
abstain and ought to abstain from committing larceny,” considering 
that in the contexts of law being obligated to do something implies 
also being permitted to do it. Thirdly, “X may do Y” can mean (iii) 
“X is neither permitted to do nor permitted not to do Y.” 

A convenient way to remove the inadequacy of this schema lies in 
employing the so-called deontic operators or deontic modes. “Deontic 
operators” or “deontic modes” are technical terms used by logicians 
for signifying notions such as “obligatory,” “forbidden,” and “per- 
mitted”** by which various kinds of behavior in relation to normative 
orders are differentiated and logically apprehended. For the purposes 
of the subsequent analyses, the terms “obligatory,” “prohibitory, ”li- 
censory,” “permissory,” “legally neutral,” and “allowable” will be used. 
In employing these terms, the inadequacy of the above schema can be 
removed by making the following distinctions: (a) “The behavior 
Y is obligatory for X”; (b) “The behavior Y is prohibitory for X”; 
(c) “The behavior Y is licensory for X”;** (d) “The behavior Y is per- 
missory for X,” and (e) “The behavior Y is legally neutral for X.” 
The introduction of the terms “licensory” and “permissory” in the 
above formulations has been necessary in order to make a termino- 
logical distinction between permission without obligation (situation 
(i)) and permission either without (situation (i)) or with situation 
(ii)) obligation. For the present purposes there is no need to introduce 
a term by which permission with obligation would be referred to, 
because in the legal contexts “obligatory” takes care of such situations. 
With respect to the term “legally neutral,”*° it may be here explained 
that it refers either to the situation in which two or more legal norms 
belonging to the same legal system are in an irreconcilable contradiction 


28 See, for example, G. H. Wright, An Essay in Modal Logic (1951) 36 ff.; A. R. 
Anderson and O. K. Moore, “The Formal Analysis of Normative Concepts” (1957), 
22 American Sociological Review 9, at 13. See also I. Tammelo, “Sketch for a Symbolic 
Juristic Logic” (1956), 8 Journal of Legal Education 277, at 292 ff.; id., “Tests of In- 
consistency between Commonwealth and State Laws” (1957), 30 Australian Law Jour- 
nal 496, at 499 ff. 

*9 Cf. the terminology of Garcia Maynez, who uses “potestativo” and “juridicamente 
libre” for what is here termed “licensory.” 

30 Cf. the terminology of G. H. von Wright, who uses “indifferent” for what is here 
ry “neutral.” See his works, Modal Logic (1951) 2, 27 and Logical Studies 

1957) 61. 
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(and thus “neutralize” each other) or the situation in which a legal 
system does not contain any norm whatsoever bearing on a behavior 
which is conceivable as a legally regulated behavior. In these cases the 
legal system in question does not provide a reason for maintaining that 
to do Y is permissory for X nor does it provide a reason for maintaining 
that not to do Y is permissory for X. In other words, this system both 
does not permit a certain action and does not permit the omission 
corresponding to this action. 

In the above schema, the notion “the behavior Y” denotes “the ac- 
tion Y” (“to do Y”) and “the omission Y” (“not to do Y”). If in the 
formulae (a), (c) ,(d), and (e), “the action Y” is substituted for “the 
behavior Y,” it can be said: “If the action Y is obligatory, licensory, 
permissory, or legally neutral for X, then the action Y is allowable for 
X.” If in the formula (b) the same substitution is made, it can be said: 
“If the action Y is prohibitory for X, then the omission Y is allowable 
for X.” If in the formulae (a), (c), (d), and (e), “the omission Y” is 
substituted for the “behavior Y,” it can be said: “If the omission Y is 
obligatory, licensory, permissory, or legally neutral for X, then the 
omission Y is allowable for X.” If in the formula (b) the same substi- 
tution is made, it can be said: “If the omission Y is prohibitory for X, 
then the action Y is allowable for X.” The above statements make a 
distinction between the deontic modes “permissory” and “allowable.” 
A permissory behavior is a behavior so qualified by reason of an express 
or implied legal norm, that is by reason of the presence of law. An 
allowable behavior is a behavior so qualified by reason of either the 
absence or the presence of law. 

It does not seem feasible to conceive the formulae “The behavior Y is 
legally neutral for X” and “The behavior Y is allowable for X” as 
representing legal norms of any kind, because these contain, in their 
established acceptations, prescribing, stipulating, laying down, pro- 
viding, and the like. Considering that legal neutrality imports and legal 
allowability embraces the absence of law, the statement that a behavior 
is legally neutral does not and the statement that a behavior is allowable 
need not represent any legal norm. However, even the states of affairs 
to which these statements refer constitute reasons by recourse to which 
juristic arguments are advanced. The denominator which they have in 
common with obligatory behavior, prohibitory behavior, and licensory 
behavior is “deontic circumstances of juristic concern.” 


5. The Logical Relations between Obligatory Behavior, Prohibitory 
Behavior, and Allowable Behavior 


Within the framework of traditional logic, the logical relations be- 
tween obligatory behavior, prohibitory behavior, and allowable behav- 
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jor” can be understood by reference to the Square of Oppositions of 
this logic. Let the four concerns of this Square, numerated according to 
the Z-pattern, be occupied by the following propositions: (1) “to do Y 
is obligatory for X,” (2) “To do Y is prohibitory for X,” (3) “To do Y is 
allowable for X,” (4) “Not to do Y is allowable for X.” It can now 
be asserted that (1) and (2) are contrary propositions, (1) and (3) 
are subaltern propositions, (1) and (4) are contradictory propositions, 
(2) and (3) are contradictory propositions, (2) and (4) are subaltern 
propositions, and (3) and (4) are subcontrary propositions. 

A further step in rendering explicit the relations between the above 
three deontic circumstances can be made by employing certain devices 
of symbolic logic. For this purpose, let “d” be used for “to do Y,” 
“O” for “obligatory for X,” “I” for “prohibitory (impermissible) 
for X,” and “A” for “allowable for X.” Further, let “~” be used as 
the negation sign (“not”), “>” as the implication sign (“always if 
... then”), “=” as the equivalence sign (“always and only if... 
then”) and “v” as the sign of inclusive disjunction (“and/or,” Latin 
“vel’”), 

Now the above propositions can be formulated as follows: (1): dO; 
(2): dI; (3): dA; and (4): ~dA. The logical relations between these 
propositions can be formulated as follows:** dO-d~I; dO-dA; 
dO=~d~A; dIl—d~O; dl>~dA; dI=d~A; dA=d~I; ~dA= 
d~O; and dA v~dA.* The whole above analysis** can be sum- 
marized in Diagram 1 on the following page. 


6. The Logical Structure of the Legal Universe 


In the foregoing discussions the following deontic modes of juristic 
concern were mentioned: “obligatory,” “prohibitory” (or “imper- 
missible”), “licensory,” “permissory,” “allowable,” and “legally neu- 


317t may be remarked that logicians have found a parallelism between the deontic 
modes and the so-called alethic modes (viz. “necessary,” “possible,” “contingent,” and 
“impossible”). See von Wright, Modal Logic, pp. 8-28, Anderson and Moore, article 
cited supra n. 28, pp. 13 ff.; A. R. Anderson, “A Reduction of Deontic Logic to Alethic 
Modal Logic” (1958), 67 Mind 100-103; A. N. Prior, Time and Modality (1957) 140- 
145; O. Becker, Untersuchungen iiber den Modalkalkiil (1952) 42. Since alethic modal 
logic is already a well-developed field of logic, inquiries into deontic logic can find con- 
siderable support from the work done in that field. It may also be remarked that the 
parallelism between the deontic circumstances and the alethic circumstances becomes 
more suggestive if it is considered that “prohibitory” can be expressed as “imper- 
missible.” 

32In these formulations quantifiers are not used: they seem to be dispensable for the 
present purposes. Quantifiers are, however, essential for developing a complete system 
of deontic logic and for making full use of this logic in juristic analyses. On the role 
of quantifiers in deontic logic see K. J. J. Hintikka, “Quantifiers in Deontic Logic” 
(1957), 23 (4) Commentationes Humanarum Litterarum (Societas Scientiarum Fen- 
nica), especially 3-9, 

88 Cf. von Wright, Modal Logic, p. 37. 

54 Cf. Garcia Maynez, op. cit. supra note 22, pp. 90-99. 
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tral” (or “legally indifferent”). If “behavior” is employed as a common 
name for “action” and “omission,” the following principal deontic 
circumstances of juristic concern can be said to exist: obligatory behav- 
ior, prohibitory behavior, licensory behavior, permissory behavior, al- 
lowable behavior, and legally neutral behavior. All these deontic cir- 
cumstances are situated in a legal universe, that is, in a total field of 
possibilities of legal qualification. As will be seen later, some legal 
universes include only the field of deontic actualities, others include 
also the field of deontic mere-possibilities. The addition of “mere” to 
“possibilities” is required because deontic actualities are also deontic 
possibilities; for what is actual is also possible. The field of deontic 
actualities is coextensive with permissory behavior: it comprises obliga- 
tory behavior, prohibitory behavior, and licensory behavior. The field 
of deontic mere-possibilities comprises only deontically neutral 
behavior. 

The limits of the legal universe of a particular legal order are deter- 
mined by the constitutional principles of this legal order. Thus if the 
constitution of a state declares that certain norms of its legal order 
cannot be legally altered in any procedure, then every norm which 
would not be in keeping with the rigid principles of this constitution 
falls outside the range of the possible law of the legal order of this 
state. The limits of the legal universe of a particular legal order are 
drawn also by the prevalent views as to what are the minima of which 
praetor non curat and what are those matters with which a normative 
system other than law are reputed to be more appropriate to deal. 
According to these views, it may be said, for example, that the norms 
relating to gentlemanly conduct, to matters of personal friendship, and 
to the internal harmony and purity of one’s thoughts fall outside the 
range of normative possibilities of the legal orders of civilized 
communities.”° 


35 Cf, A. Wedberg, “Some Problems in the Logical Analysis of Legal Science” (1951), 
17 Theoria (A Swedish Journal of Philosophy and Psychology) 246, at 247. 
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In reference to the deontic circumstances of juristic concern, the 
assertion that an action is obligatory implies that it is permissory in a 
legal universe and the assertion that an action is prohibitory implies 
that the omission corresponding to this action is permissory in a legal 
universe. In other words, the determination of an action as obligatory 
imports the permission for this action and the determination of an 
action as prohibitory imports the permission for the omission cor- 
responding to this action. The assertion that an action is allowable in 
the deontic universe of a legal order does not establish univocally that 
an action or its corresponding omission is permissory. This is so because 
an allowable action can also be a neutral behavior, in other words, both 
an action and its corresponding omission can be non-permissory. The 
same state of affairs holds true if the words “action” and “omission” 
are interchanged in the sentences expressing the above assertions. 

In order to provide an exact and easily surveyable description of the 
logical structure of the total deontic field of legal orders, an attempt 
will be made below to present the deontic circumstances of juristic 
concern in a diagram. For this purpose, let “L” be used for “licensory 
for X,” “P” for “permissory for X,” “N” for “legally neutral for X,” and 
“b” for “behavior Y.” Let parentheses be employed for indicating the 
extension of a legal universe, strokes for indicating the extension of 
the deontic circumstances of juristic concern specified above; let a con- 
tinuous line be employed for indicating the area of permissory behavior 
and a broken line for indicating the area of legally neutral behavior. 


Diagram 2 
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This diagram shows that allowable behavior extends to all deontic 
circumstances: it is of universal deontic extension. For an obligatory 
action and a licensory action are also allowable actions, a prohibitory 
action and a licensory action are also allowable omissions, and a legally 
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neutral behavior is also an allowable behavior. Hence the statement 
that a behavior is not prohibitory implies that this behavior is either 
permissory (i.e. either obligatory or licensory) or legally neutral (i.e. 
both a non-permissory action and a non-permissory omission). In order 
to remove the indeterminacy of allowable behavior, it is necessary, 
first, to establish whether the behavior in question is an action or an 
omission. Second, it is necessary to establish that the behavior in ques- 
tion is not legally neutral. 

The exclusion of the possibility of deontic neutrality with respect to 
a behavior means that it is a behavior permissory either as an action or 
as an omission. There are two ways to effect this exclusion: (1) by 
specifying either directly or by implication for all cases that may eventu- 
ate under a legal order that the behavior in question is in some manner 
permissory; (2) by including a general principle in a legal order stipu- 
lating that any behavior which is not prohibitory under a normative 
system is permissory under it (i.e. if not obligatory then licensory). 
This principle is the above-mentioned negative legal maxim. If a norma- 
tive system does not contain the negative maxim it is “logically open” 
or “logically incomplete.” Such a system has a feature which can be 
described as follows: It is possible that what is not prohibitory is per- 
missory.*’ This is a case of combined modalities, in which an alethic 
mode operates on a deontic mode.’ There appears to be no a priori 
reason why a legal order could not be a logically open normative system. 

In a normative system which is logically closed, norms stipulating 
directly that a behavior is licensory can be dispensed with. For from 
the absence of the prohibition and of the obligation in the given matter 
it can be inferred that the behavior in question is a licensory behavior. 
This is to say that in relation to logically closed legal orders there is no 
absence of law. The legal universe of a logically closed legal order has 
only one law field: the field of deontic actualities or, in other words, 
the field of positive law. The field of deontic mere-possibilities is 
peculiar only to logically open legal orders. 


7. The Possibility of a Non Liquet under International Law 


The foregoing discussions suggest that the possibility of a non liquet 
under a legal order depends on whether there is or there is not the 
absence of law in relation to this legal order. The absence of law in 
relation to a legal order is conceivable: in this notion there appears to 
be no absurdity, no self-contradiction. Whether there is such an absence 
in a given legal order depends on whether it is a logically open norma- 


86 Cf. F. Goldie, “Legal Pluralism and ‘No-Law’ Sectors,” 32 Australian Law Journal 
(1958) 220, at 225. 

37 On the combination of alethic and deontic modes see Hintikka, supra note 22, p. 23 
referred to by him as “modal interferences.” On combined modalities in general see 
von Wright, Modal Logic, pp. 41-56. 
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tive system. This leads to the question: Does general international law 
constitute a legal order in which the absence of law and the possibility 
of a non liquet founded thereon are conceivable? 

There is no conclusive evidence for a norm of general international 
law directly establishing that this law is logically complete. It seems 
to be odd indeed to postulate the logical plenitude of international law 
and to find that it is a defective, an imperfect law, as it is generally 
believed to be.** Moreover, there is no evidence whatsoever for a norm 
in general international law embodying the negative legal maxim. 
That neither of these norms exists in this law is suggested by the prin- 
ciple, “repeatedly stressed by States and tribunals, that no jurisdiction 
can be assumed which is not traceable to consent of particular dis- 
putants.”** The logical completeness of international law would thus 
be not in keeping with its governing idea: the principle of the sov- 
ereignty of states.** From the conception of the sovereignty of states 
it appears to follow that international law extends only as far as do the 
norms which the states have established by treaty and custom. These 
norms ought to be strictly construed; outside their extension interna- 
tional law is absent. It may be noted that the principle of the logical 
plenitude of positive law and the impossibility of a non liquet as its 
corollary have not been universally accepted even for municipal legal 
orders. Apart from a number of learned writers contesting their exist- 
ence in these legal orders, some municipal legal enactments seem to 


have been carried by the idea that positive law is logically open unless 
made logically closed by specific provisions.** Thus the famous Article 1 
of the Swiss Civil Code** appears to have presumed the existence of 
lacunae in law and has required the judge to act law-creatively,** when 
confronted with the absence of law in a case for which he has to give a 
legal solution.“ 


38 Cf. Ch. De Visscher, op. cit supra note 7: “There is no reconciling either ideas of 
justice or the exigencies of international relations with this entirely formal and static 
notion which is content to describe the law as “complete” while recognizing that it is 
seriously “imperfect.” 

39 See Stone, Legal Controls, p. 155; Judge Huber in the case cited supra note 9, 
p. 54 ff. 

40 See the Lotus Case, PCIJ, Series A, No. 10, p. 18. 

41 Cf. E. R. Bierling, Juristische Prinzipienlehre, vol. IV (1911) 396, who contends 
that the judicial complementation of law is nothing else but a customary rule observed 
for hundreds of years. The express stipulation of this competence of judges in certain 
statutes is nothing else than a statutory confirmation of the said customary law. 

42 See Art. 1(1) of the Swiss Civil Code: “A défaut d’une disposition légale applica- 
ble le juge prononce selon le droit coutumier et a défaut d’une coutume selon les 
régles qu’il établirait sil avait a faire acte de législateur.” 

43 Cf. Art. 4 of the French Civil Code, which appears to depart from the contrary 
assumption: “Le juge qui refusera de juger, sous prétexte du silence, de l’obscurité ou 
de l'insuffisance de la loi, pourra étre poursuivi comme coupable de déni de justice.” 

*4In these cases the lacunae are filled by an ex post facto and retrospective norma- 
tive act. It may be argued that a legal order which contains a general norm authoriz- 
ing and obligating the judge to perform the said normative act can have no gaps. But 
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The recognition of the possibility of a non liquet under general 
international law raises the question whether the international courts 
must declare a non liquet if the law is found to be absent for deciding 
an issue. To answer this question, it is essential to make the following 
distinctions: If a compromis or any other act determining the juris- 
diction of a court provides that the court must declare a non liquet 
when it finds that the applicable law is absent, then it is obligatory for 
the court to declare a non liquet. If the act provides that the court 
may declare a non liquet under the conditions laid down by this act, 
it is licensory for the court to declare a non liquet, that is, it is allowed 
but not obligatory for it to do so. If the act is silent on the point of 
non liquet, the court is obviously under no obligation to pronounce it. 
The consistent practice of international courts of avoiding a non 
liquet** seems to have established the customary rule that international 
courts have the right to reject claims in all cases where these are not 
founded on applicable norms of international law. 


Conclusions 


The above considerations lead to the conclusion that the impossibility 
of a non-liquet under a legal system cannot be asserted on a priori 
grounds. Logically open legal orders are conceivable. There is a logical 
space for non liquet in positive law.** To declare a non liquet may still 
be a legally inadmissible course of judicial action under a given legal 
order because this legal order contains norms which exclude its possi- 
bility. Or it may be an ethically inadmissible course of action, that is, 
it may be precluded on the grounds of natural law principles.** Or it 





even in this case the legal order contemplates their possibility. On the problem of judi- 
cial legislation, especially in relation to the application of Art. 1(1) of the Swiss Civil 
Code, see A. Meier-Hayoz, Der Richter als Gesetzgeber (1951), especially pp. 21-116 
and the literature there cited. 

45 See N. Politis, La justice internationale (1924) 84; Stone, Legal Controls, p. 156. 

46 Cf. Sir Hersch Lauterpacht, op. cit. supra note 11, p. 145, according to whom there 
may be room for the view that the final judgment of the International Court of Justice 
in Haya de la Torre Case (citing ICJ, Reports (1951) 83) constituted in effect a non 
liquet. Cf. also Goldie, loc. cit., supra n. 36 at 226, who, commenting on the Anglo- 
Norwegian Fisheries case (I.C.J., Reports (1951) 116), thoughtfully observes that “the 
ontology of law, which we can derive from Bourquin’s argument in this case, is that the 
public international law of the sea consists of no more than a patch-work collection of 
rules. The social relations are a continuum, but the rules are mere crystallizations from 
it, discrete and discontinuous.” Mr. Goldie further observes, p. 226 et seq., that “if all 
law, including international law, is no more than a discrete and patch-work set of rules, 


it follows that there are gaps between the rules . . . the ontology of law which I have 
suggested would go so far as to assert that no matter how many rules are created by 
convention, by custom or by international courts . . . there would, by reason of the 


pluralist nature of law, still be gaps between the rules.” 

47 See L. Le Fur, “Observations” (1927), 33 Annuaire de |’Institut de Droit Interna- 
tional 772, especially 793, who (commenting on the report by E. Borel and N. Politis) 
finds that the inexhaustibility of the rules is derivable from “objective justice” embodied 
by the general principles of law. See also D. Schindler, Recht, Staat, Volkergemeinschaft 
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may be inadmissible in consideration of principles of prudence, expedi- 
ency, elegantia juris, etc. Whether to declare a non liquet is inadmissible 
for these reasons, logical analyses of the problem cannot decide: they 
can only help to make lucid the corresponding arguments advanced. 
Principles of logic are in themselves not principles of law but only 
principles for the apprehension and communication of law. Logic pro- 
vides only tools for analysis, clarification, organization, and communi- 
cation of thoughts. The justification of its principles and of their 
aptness in particular fields of human activity rests on pragmatic con- 
siderations as does the justification of the principles of law and of their 
aptness in the particular fields to which law extends.“ 





(1948) 66: “Through the gaps in the roof of the positive law tent we see the blue sky 
of natural law” (“Durch die Liicken im Zeltdach des positiven Rechts erblicken wir 
den blauen Himmel des Naturrechts”). It should be noted that there is no logical com- 
pulsion even for natural law to incorporate the principle of the logical completeness of 
law. This principle has been postulated on the grounds that “the essential function of 
international law is to prohibit war and to cause peace to reign.” See J. C. Witenberg, 
L’organisation judiciaire, la procédure et la sentence internationale (1937) 313. Regard- 
ing this view it may be noted that it is still debatable what is the actual correlation be- 
tween the logical plenitude of a legal order and its function to assure peaceful coexistence 
of its subjects. It may be better from the viewpoint of social interests which law has to 
serve that a substantially defective legal order (as is international legal order) is formally 
open. 

48 As a parallel development to non-Eucleidean geometries, there have emerged sys- 
tems of logic which do not contain the tertium non datur principle. This points to the 
relativity of the foundations of logic and raises the problem as to whether some of such 
heterodox systems of logic would not be more suitable for the apprehension and the 
handling of law than traditional Aristotelian logic or modern systems of logic incor- 
porating the principles of this logic. On the relativity of the foundations of logic see 
I. M. Bochenski, Die zeitgendssischen Denkmethoden (1954) 86 ff. 
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APROPOS OF TRANSLATIONS (FEDERALIST, KENT, STORY) 


Spread of knowledge about important legal institutions from one country 
to the other is exciting to notice—some compensation for the routine of 
daily comparative law work. The rapid and continuous extension of interest 
abroad in the constitutional system of the United States, in the functions and 
operation of the Supreme Court in particular, is a good example. When 
language barriers interfere, translations come to play a major role. They often 
appear at times significant in the history of the country of the translation. 
Translators or sponsors may be personalities in their own rights. All this 
comes to mind when one looks at the latest addition to the series of transla- 
tions of The Federalist, the translation into German brought out in Austria. 

The fabulous domestic history of The Federalist, the series of articles in 
commentary form written for newspapers in 1787/8 by Alexander Hamilton, 
John Jay, and James Madison in support of ratification of the Constitution 
adopted by the Constitutional Convention, need not be recounted. It can be 
read in the introductions, for example, to the countless domestic editions of 
this “endurable” work.* But its history abroad is no less astounding. For the 
non-English speaking world it suffices to note the translations that have been 
brought out. This will be attempted. 

As early as 1792, a French translation, attributed to Trudaine de La 
Sabliére,® appeared in Paris.’ In this same year a translation of John Adams’ 
Defense of the Constitution of Government of the United States of America 
also was published in Paris.* A reprint of Le Fédéraliste became necessary 
the same year. A third print was brought out three years later, in 1795. 

A century passed until another French edition was brought out. The new, 
revised, edition appeared in 1902, shortly after publication of the French 
edition of Bryce’s American Commonwealth.’ It was the work of Gaston Jéze® 


1 Editions up to 1886 are listed by Henry Cabot Lodge in his edition of “The Fed- 
eralist,” New York 1888. Cf. Charles E. Beard, The Enduring Federalist (1948). 

22 Barbier, Dictionnaire des Ouvrages Anonymes (3rd ed. 1874) 442. The transla- 
tion may have been by more than one person. See Jéze, Introduction, in Le Fédéraliste 
(Jéze ed. Paris, 1902) xlii. 

32 vol. in-8. Paris; Buisson, Libraire, rue Hautefeuille 20. In Holland, large parts of 
The Federalist were transcribed by Gerhard Dumbar (1743-1802) in his De oude en 
nieuwe Constitutie der Vereenigde Staten van Amerika. 3 Vol. (Amsterdam 1793-96). 

* Adams, Défense des Constitutions Américaines (Paris, 1792). The original had ap- 
peared in Philadelphia and London in 1787. 

5 Bryce, La République Américaine (Daniel Miller trans. Paris, 1901). The original 
work had appeared in 1888. It has been translated also into Spanish (Madrid, 1901/2) 
and Italian (Turin, 1913). 

® Gaston Jéze (1869-1953). See Waline, L’oeuvre de Gaston Jéze en Droit public, 59 
Revue du Droit Public (France, 1953) 879. A list of his writings is at 904-925. 
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who added an introduction; A. Esmein prefaced it.’ For a ‘long time out of 
print, the 1902 edition was republished after the last war, in 1957, with an 
introduction by André Tunc.** 

This 1957 French edition had been preceded by two years by a “first” 
Italian edition.® Translated by Bianca Maria Tedeschini Lalli, J/ Federalista 
has come out in a beautiful presentation, with an introduction by Gaspare 
Ambrosini® and a valuable bibliographical note by Guglielmo Negri. And 
we now have the Viennese Féderalist,° edited and introduced by Felix 
Ermacora™ and translated by Kamilla Demmer. 

In the Western Hemisphere, a Portuguese translation from the English 
appeared in Rio de Janeiro in 1840.'° A few copies of El Federalista are 
said to have found their way to Argentina.** In Buenos Aires, an edition in 
Spanish, the work of José Maria Cantilo,** was brought out in 1868. Another 
edition of El Federalista, by Ildefonso Isla, appeared there in 1879.*° And a 
new Portuguese edition appeared in Ouro Préto in 1896.*°* More recently, 
in 1943, a new Spanish edition of The Federalist was brought out in Mexico 
City. Gustavo R. Valesco**” has been responsible for this edition to which he 
contributed an introduction. Soon out of print, the Mexico edition had to be 
reprinted in 1957.*°° 

The Federalist was not the only American work in the constitutional field 
which became available in translation early. Adams’ Defense we have men- 
tioned. In 1814, Jefferson’s Manual of Parliamentary Praxis*® was brought 
out in French by Louis-André Pichon who had served in 1791 as Secretary 


7 Adhémar Esmein (1848-1913). Among his works: Eléments de droit constitutionnel 
francais et comparé (1896, 8th ed. 1927/28). 

8 Paris: Librairie générale de Droit et de Jurisprudence, 1957. 

8a Prof. of Law, Univ. of Paris. Author, with Suzanne Tunc, of: Le Systéme Consti- 
tutionnel des Etats-Unis d’Amérique (2 vol. 1954); Le Droit des Etats-Unis—Sources 
et Techniques (1955); El Derecho de los Estados Unidos de América—Instituciones 
judiciales, fuentes y técnica (Elola trans. Mexico, 1957). 

® Pisa: Nistri-Lischi, 1955. 

a Prof. of Const. Law, Univ. of Rome. Among his publications: Giorgio Washington, 
uomo di stato (Milan, 1932). 

10 Vienna: Manz, 1958. 

11 Prof. of Law, Univ. of Innsbruck. Among his publications: Der Verfassungsge- 
richtshof (Styria: Graz, 1956). 

12 Printed by O’Farol Paulistano, founded in 1827 by José da Costa Carvalho. Based 
on English text, compared with French. For background, see James, The Constitutional 
System of Brazil (1923); Pedro Calmon, A Federacao e o Brasil 19 (1933); Aguinaldo 
Costa Pereira, A Contribugao Norte-Americana ao Direito Constitucional Brasileiro, 4 
Revista do Instituto Brasil Estados Unidos, No. 10, 63, 72 (Jan./Dec. 1946). 

18 See Zeballos, Aproposito de las traducciones de autores americanos, La Prensa 
(Buenos Aires), Nov. 9, 1886, reprinted in 2 Calvo, Decisiones Constitucionales de los 
Tribunales Federales de Estados Unidos, Appendix clix (2d ed. Buenos Aires, 1887). 

14 See note 45 infra. 

oe a to Velasco, Introduccién xv, El Federalista (Velasco ed., 2d ed. Mexico, 
1957). 

15a At Ouro Préto, Imprensa Official do Estado de Minas, 1896. 

15b Dean, Escuela Libre de Derecho, Mexico City. 

15¢ Mexico, Fondo de Cultura Econémica, 1957. 

16 Jefferson, Manuel du Droit Parlementaire (Paris, 1814). The original work had 
appeared in 1801. 
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of the French Legation*’ in Washington. Five years after the Paris edition, 
a German edition of the Manual was brought out in Berlin, by Leopold von 
Henning.’* And a Spanish edition, based on the French, appeared in Paris 
in 1827, the work of Joaquin Ortega,*® following a New York, 1826, edition 
in Spanish by Felix Varela y Morales.” 

But it is de Tocqueville’s De la Démocratie en Amérique, published in 
Paris in 1835,” after de Tocqueville’s visit to the United States, which actually 
laid the foundation for the extraordinary interest which the new American 
constitutional experience was to find abroad. De la Démocratie en Amérique 
has had a run almost comparable to that of The Federalist. Not counting the 
long line of editions of the English translation,” there have been at least 
sixteen editions of the original text,’ as well as editions of the translations 
into Spanish,” Italian,** Swedish, Hungarian, Russian, etc. 

With the de Tocqueville work, the way was prepared for production of 
translations of the early commentaries on the American Constitution.” A full 
review of Story’s Commentaries on the Constitution. of the United States 
had appeared in 1834 in Germany in Mittermaier’s Kritische Zeitschrift fiir 
Rechtswissenschaft und Gesetzgebung des Auslandes.® The reviewer was 


17 Among his publications: De l’Etat de France, sous la domination de Napoléon 
Bonaparte (Paris, 1814). 

18 Jefferson, Handbuch des Parlamentsrechts (Berlin, 1819). Von Henning later edited 
Jahrbiicher fiir wissenschaftliche Kritik. 

19 Jefferson, Manual de Derecho Parlamentario (Libreria Americana, Paris, 1827). 

20 By Felix Varela y Morales of Cuba (author of Lecciones de filosofia, Philadelphia, 
1818). Title: Manual de Practica Parlamentaria. Under the same title the work was pub- 
lished in Manila in 1909 by the Government of the Philippine Islands. 

21 Paris (Gosselin) and Brussels (L. Hauman) 1835. 

218 De Tocqueville, Democracy in America (Henry Reeve tr. London, 1838-40). 
American editions beginning with that by John C. Spencer, New York, 1838; recent ed. 
by Philips Bradley, New York, 1954. . 

22De Tocqueville, La Démocratie en Amérique (16th ed., by André Gain, Paris, 
1951). De Tocqueville, Oeuvres Complétes (J.P. Mayer ed., Gallimard: Paris, 1951). 

23 De la Democracia en la América del Norte (A. Sanchez de Bustamente tr., Paris, 
1837, Madrid 1854, Mexico 1855, Buenos Aires, 1864). La Democracia en America del 
Norte (C. Cerrillo Escobar trans. Madrid, 1911). 

= - Democrazia in America (Attilio Brunialti ed., Turin, 1884; same, Bologna, 
1932). 

25 On May 9, 1840, Joseph Story wrote to Francis Lieber: “I do not wonder that you 
are struck with the barrenness of foreign treatises on Constitutional Law; and especially 
as applied to forms of government like ours. Europeans know little on that subject. It is 
surprising how little they read of what has been written here. The work of De Tocque- 
ville has had great reputation abroad, partly founded on their ignorance that he has 
borrowed the greater part of his reflections from American works, and little from his 
own observations. The main body of his materials will be found in the Federalist, and 
in Story’s Commentaries on the Constitution; sic vos non vobis.”...2 Life and 
Letters of Joseph Story (Wm. W. Story ed. 1851) 329 at 330. Cf. Boutmy, Studies in 
Constitutional Law 54-58 (Dicey tr., 1891). 

When De Tocqueville visited the United States, May 9, 1831 to February 20, 1832, 
Story’s Commentaries had not yet appeared. The notes in De Tocqueville’s work are 
full of references to The Federalist, Kent’s Commentaries on American Law, and 
Story’s Commentaries on the Constitution as sources. Also referred to is the L-P. 
Conseil edition of Jefferson, infra note 34. Cf. Pierson, Tocqueville and Beaumont in 
America (1938) 727-735. 
= ly aa Zeitschrift (1834) 1. Cf. 14 Am. Jurist & L. Mag. (1935) 344; 15 id. 

1836) 1. 
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Robert Mohl who, as early as 1824, had produced an original study of 
American constitutional law.?” Soon afterwards, Foelix reviewed in his 
Revue Etrangére et Francaise de Législation et d’Economte Politique Story’s 
Commentaries on the Conflict of Laws.** In 1836, both journals brought 
original articles written for them by Story, the Revwe one on The Organi- 
zation and Jurisdiction of the National Courts in the United States*® and the 
Zeitschrift one, entitled, American Law.*° Still in 1836, there appeared in 
Heidelberg a volume by Friedrich Bissing, “The Constitutional Law of the 
United States, according to James Kent,”** for which the author used Kent’s 
lectures on “Government and Constitutional Jurisprudence” in the 2nd (1832) 
edition of the first volume of Kent’s Commentaries on American Law. 

It will be recalled that Story had brought out his Commentaries on the 
Constitution of the United States in 1833 both in a three volume and a 
one volume abridged edition. In 1843, there appeared in Paris, the work of 
Paul Odent,** a French translation of the abridged one volume edition of 
Story’s Commentaries on the Constitution.®® A series of notes were added 
by the translator, based on materials in de Tocqueville and in a publication 
by L.-P. Conseil containing excerpts from the Randolph edition of Jefferson’s 
Memoirs, Correspondence, and Private Papers, the text of the Constitution, 


and comments on it based on William Rawle’s View of the Constitution of 


*7 Mohl, Bundesstaatsrecht der Vereinigten Staaten von Amerika (Cotta; Stuttgart, 
1824) 423 pp. Cf. 1 Mohl, Geschichte und Literatur der Staatswissenschaften (1855) 575. 

*8] Revue Etrangére (1834) 758. Cf. 13 Am. Jurist & L. Mag. (1835) 237. 

2° 3 Revue Etrangére 65 “bis” (Dec. 1835) (trans. by Auguste-Julien-Marie Lorieux, 
attorney at Nantes). Cf. 15 Am. Jurist & L. Mag. (1836) 511. See Nadelmann, “De 
lorganisation et de la jurisprudence des Cours de Justice aux Etats-Unis d’Amérique, 
par M. Joseph Story,” 30 Boston U. L. Rev. (1950) 382. 

309 Kritische Zeitschrift (1836) 1. Cf. 17 Am. Jurist & L. Mag. (1837) 496. Repub- 
lished from the German in Sweden, 8 Juridiskt Arkif (1837/38) 277. The original text, 
found recently, is printed in 3 Am. J. Comp. L. (1954) 9. See Nadelmann, Joseph 
Story’s Sketch of American Law, 3 id. at 3. 

31 Bissing, Das Verfassungsrecht der Vereinigten Staaten Nord-Amerikas nach James 
Kent nebst der Verfassungsurkunde und einer statistischen Tabelle (Georg Reichard: 
Heidelberg, 1836). Bissing said in the preface: “The presentation which follows of the 
Constitutional Law of the United States is based (entlehnt) on the first volume of the 
great work by Kent: Commentaries on American Law (New York 1826, 2d ed. 1832). 
James Kent, formerly Chancellor of New York, is considered one of the greatest jurists 
of America and, in the preface to his Conflict of Laws, Story even honors him with 
the designation: The American Blackstone” (our trans.). Reviews of the first edition 
of Kent’s Commentaries had appeared in 2 Kritische Zeitschrift (1830) 474 (by Zacha- 
riae), 43 Revue Encyclopédique (1829) 106 (by Francois Charles Louis Comte). 

32 Paul Odent (1811-1885), member of the Paris Bar and subsequently an official in 
the Administration (Prefect of Provinces). In the introduction, Odent acknowledges as- 
sistance from a member of the Bar, formerly attorney at New Orleans, Paul Quimper. 
Did Story know of the translation? No mention of it is made in “Life and Letters of 
Joseph Story,” published in 1851 by Wm. W. Story, Joseph Story’s son. 

33 Story, Commentaire sur la Constitution Fédérale des Etats-Unis traduit par Paul 
Odent, augmenté des observations de MM Jefferson, Rawle, de Tocqueville. (Paris: 
Joubert, 1843, 2 vol.) Some copies have a slightly different title page with the pub- 
lication date Paris: Joubert, 1845. Printer of the 1843 edition is Firmin Didot Fréres, 
of the 1845 title page: Fin et Thunot. Reviews of the Odent translation appeared in 
10 Revue Etrangére (1843) 687, 2 Bulletin Bibliographique de la Revue de Droit 
Frangais et Etranger (1845) 2. 
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the United States.** The Odent edition of Story’s Commentaries became 
one of the principal source books used abroad on American constitutional 
law.*** In Germany, shortly after appearance of the Odent translation, a 
Freiburg Professor F. J. Buss brought out in 1844 a textbook on the consti- 
tutional law of the United States “based on Story’s Commentaries.”* This 
text was used extensively in Germany, and also in Switzerland.“ While the 
Buss text was no translation, Story’s Commentaries on Bills of Exchange 
appeared in a German translation, by Treitschke, in 1845, shortly after 
Story’s death.” 

Passing to Latin America, in Argentina it was Sarmiento,** later to become 
president, who paved the way for a whole series of translations of American 
constitutional works. In his Commentaries on the Constitution of the Argen- 
tine Confederation, published in 1853, he stated that, for parallel provisions 
in the Argentine Constitution of 1853, he had followed Story’s doctrines as 
expounded in the latter’s Commentaries." He also referred to The Federalist, 


84 Jefferson, Mélanges politiques et philosophiques extraits des Mémoirs et de la cor- 
respondance de Thomas Jefferson, précédés d’un essai sur les principes de l’école améri- 
caine et d’une traduction de la Constitution des Etats-Unis, avec un commentaire tiré, 
pour la plus grande partie, de l’ouvrage publié, sur cette Constitution, par William 
Rawle; par L.-P. Conseil (Paris 1833, 2 vol.). The Randolph edition, “Jefferson, Memoirs, 
Correspondence and Private Papers,” 4 vol., had been published in 1829 (Charlottes- 
ville, Va. and London). William Rawle’s “View” had appeared in Philadelphia in 1825. 
It was reviewed in | Jurist (London 1827) 22 and the review covered in 9 Thémis, 
Bibliothéque du Jurisconsulte (France 1828) 302. Cf. Nadelmann, “Henry Wheaton on 
‘American Law’ in The Jurist (London),” 4 N. Y. L. Forum (1958) 58, 59. 

84a Laboulaye referred to it in his course of 1849 on the American Constitution at the 
Collége de France. See 36 Revue de Législation et de Jurisprudence (1849) 321. | 
Laboulaye, Histoire des Etats-Unis, preface (1855). For the course given in 1864, see 
3 id. (2d ed. 1867) v. Laboulaye, Estudios sobre le Constitucién de los Estados Unidos, 
preface (Joaquin Guichot y Parodi tr. Sevilla, 1869). 

35 Franz Joseph Buss (1803-1878), Das Bunsdestaatsrecht der Vereinigten Staaten von 
Nordamerika. Nach J. Story’s Commentaries on the Constitution of the United States 
(Karlsruhe, 1844). Buss, translator of Repp, Trial by Jury (Edinburgh, 1832), had 
earlier brought out “Uber die Verfassungs-Urkunde der Vereinigten Staaten von 
Amerika. Histor. Teil nach Story’s Commentar bearbeitet (Leipzig: Hinrichs, 1838). 
See Charles Sumner’s letter to Joseph Story, Heidelberg, Febr. 10, 1840, 2 Pierce, Mem- 
oirs and Letters of Charles Sumner (1878) 135. The Buss book is not mentioned in 
“Life and Letters of Joseph Story.” 

354 See 1 J. J. Riittimann, Das nordamerikanische Bundesstaatsrecht, verglichen mit 
den politischen Einrichtungen der Schweiz (Zurich 1867) 729, 730, where Story is 
quoted “according to Buss.” Though listed in the bibliography, the original work was 
apparently not available to the author (nor the Odent trans.). 

35° Dr. Joseph Story’s Englisches und nordamerikanisches Wechselrecht. Deutsch 
bearb. und mit Anmerkungen und Vorrede begleitet von Georg Karl Treitschke (Leip- 
zig: Hinrichs, 1845). Referred to in Mittermaier’s letter to Wm. W. Story of Oct. 20, 
1846, 2 Life and Letters of Joseph Story (Wm. W. Story ed. 1851) 541-2. Mittermaier 
had reviewed the original work in 17 Zeitschrift (1845) 321. The Treitschke was an- 
nounced in 10 Kritische Jahrbiicher fiir Deutsche Rechtswissenschaft (1846) 499-509. 
Treitschke, writer on bills of exchange (1824) and other commercial law topics, was 
on the Dresden court of appeals. 

36 Domingo Faustino Sarmiento (1811-1888) had travelled in the United States in 
1846. He was Minister to the United States 1865 to 1868, President of Argentina 1868 
to 1874. 

37 Sarmiento, Comentarios de la Constitucién de la Confederacién Argentina (Buenos 
Aires, 1853) 5. On the relationship between the two constitutions, see Linares Quin- 
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to de Tocqueville, and to Story’s small volume A Familiar Exposition of the 
Constitution of the United States, from which he quoted.** 

In 1860, Nicolas A. Calvo,*® brother of Carlos Calvo, after a sojourn in 
France brought out in Buenos Aires a Spanish version of the Odent transla- 
tion of Story’s abridged edition of the Commentaries on the Constitution. 
It first appeared in installments in Calvo’s journal, Reforma Pacifica. Dissat- 
isfied with the political events, Calvo left Argentina in 1861. After his return 
19 years later—he had spent most of the time in England—he brought out, 
in 1881 and 1888, two further editions of his translation from the French of 
Story’s Commentaries. Much enlarged, they contained crossreferences to 
Argentine constitutional law.** In the years following, Calvo produced a 
series of further translations. He published in translation Cushing’s Lex 
Parlamentaria,*” Bump’s Notes of Constitutional Decisions, which had two 
editions,** and Paschal’s Annotations to the Constitution.* 

But Calvo was only one of several translators in Argentina of American 
constitutional works. In 1863, José Maria Cantilo,** who later produced a 
translation of The Federalist, obtained Government support for production 
of a translation of Story’s Constitutional Class Book: Being a Brief Exposi- 
tion of the Constitution of the United States for the Use of the Higher Classes 





tana, Comparison of the Constitutional Basis of the United States and Argentine Politi- 
cal Systems, 37 U. of Pa. L. Rev. (1949) 641, and references in Amadeo, Argentine Con- 
stitutional Law (1943) 32. 

88 Sarmiento, op. cit., at 35, 37, 159. 

89 Nicolas Antonio Calvo (1817-1894) was Senator 1855-61; member of Congress 
1881-88. See tributes in the appendix to 2 Calvo, Decisiones Constitucionales, appendix 
cxxxvii (2d ed. 1887). 

40 Comentario sobre la Constitucién federal de los Estados Unidos, precedido de una 
revista sobre la historia de la colonias y de los estados, antes de la adopcidn de la Con- 
stituci6n. Trad. del comentario abreviado de J. Story y ann. con las observaciones de 
MM Jefferson, Rawle, de Tocqueville y de notas sobre jurisprudencia de la organizacién 
judicial, por Paul Odent (Buenos Aires, 1860). 

41 Comentario sobre la Constitucién de los Estados Unidos ... por el Dr. Joseph 
Story, traducido, anotado y concordato con la Constitucién Argentina por N. A. Calvo 
(3rd ed. 1881; 4th ed. 1888, Buenos Aires. 2 vol.). 

42 Ley y Practica de las Asambleas Legislativas de los Estados Unidos de América, 
escritas in inglés por el sefor Luther Stearns Cushing, y traducidas al espafiol, por 
N. A. Calvo. 3 vol. (Buenos Aires, 1886/7). Before the Cushing, a translation, by A. 
Belin, of Oliver M. Wilson’s Digest of Parliamentary Law (1867) had appeared in 
Buenos Aires in 1877. There existed a German translation of Cushing: “Handbuch der 
parlamentarischen Praxis,” by Bernard Roelker (Hamburg and New York, 1852), a 
German-born, Harvard-trained New York lawyer. See Albert Mathews, Memorial of 
Bernard Roelker (New York, 1889). 

43 Decisiones Constitucionales de los Tribunales Federales de Estados Unidos, desde 
1789, estableciendo la Jurisprudencia Constitucional, con los articulos relativos de la 
Constitucién Argentina, concordados los textos de ambas Constituciones, conteniendo 
tres mil interpretaciones judiciales de la Constitucién Americana, compiladas por el 
Dr. Orlando Bump, y traducidas por N. A. Calvo. 2 vol. (Buenos Aires, 1886, 2d ed. 
1887). The original work had appeared in 1878. 

44 Digesto de Derecho Federal—Anotaciones a la Constitucién de los Estados-Unidos, 
por G. W. Paschal y concordancias con la Constitucién Argentina. Traducidas del 
inglés las primeras y comentadas las segundas por N. A. Calvo. 2 vol. (1888-1890). 
The Paschal work had appeared in 1868. 

45 José Maria Cantilo (1816-1872). Sometime secretary of Vélez Sarsfield, infra 
note 50. 
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in Common Schools. The Argentine Congress allowed purchase of 500 copies 
of the translation*® for distribution in the schools.** In addition to the Brief 
Exposition, Cantilo brought out the same year a translation of the chapters, 
“Of the Judiciary,” in the unabridged edition of Story’s Commentaries on the 
Constitution.** With an introduction by Velez Sarsfield,*® Cantilo later pro- 
duced a translation of Curtis’ History of the Origin, Formation, and Adop- 
tion of the Constitution of the United States.°° The translation of The 
Federalist concluded the Cantilo series. 

The translations of Story did not remain without competition. After Cantilo 
had obtained Government support for his translation of the Constitutional 
Class Book, the Chilean Alejandro Carrasco Albano” petitioned the Argen- 
tine Government for aid in production of a translation of Kent’s lecture, 
“Of the Government and Constitutional Jurisprudence of the United States,” 
in the first volume of Kent’s Commentaries on American Law. Carrasco 
argued that the more dogmatic presentation by Kent was more suitable for 
class instruction. Again, the Argentine Congress approved,”’ and the trans- 
lation appeared in 1864.°° 

A third translator is Clodomiro Quiroga.** He brought out in Buenos 
Aires in 1874 a translation of Joel Tiffany’s Government and Constitutional 


46 Breve exposicién de la Constitucidn de los Estados Unidos para el uso de las clases 
superiores de las escuelas comunes por José Story (Buenos Aires 1863). The Constitu- 
tional Class Book had appeared in 1834. It must not be confounded with the more sub- 
stantial “Familiar Exposition” which appeared in 1840 and was republished several 
times. Both the Class Book and the Familiar Exposition have the “Concluding Re- 
marks,” with their pathetic and prophetic contents, which appeared in the Commen- 
taries, unabridged and abridged editions. 

47 Law of Sept. 16, 1863, 1863 Rejistro Nacional 155 (Argentina). 

48 Poder Judicial de los Estados Unidos de América, su organizacién y atribuciones, 
por José Story—Libro tercero de sus comentarios, con numerosas transcripciones de las 
decisiones de la Corte Suprema, del Federalista, de Kent, Marshall, Blackstone, Jay, 
Rawle, Tucker, Paly, etc. Trad. del inglés por J. M. Cantilo (Buenos Aires, 1863). 
This is Ch. XXXVII, §§1567 to 1789, in Volume III of the Commentaries, first, 1833, 
edition. 

#9 Dalmacio Vélez Sarsfield (1800-1875) was draftsman of the Argentine Civil Code 
of a See Eder, Introduction xxiii, in The Argentine Civil Code (Joannini trans. 
1917). 

50 Historia del origen, formacién y adopcidn de la Constitucién de los Estados Unidos, 
por Jorge Ticknor Curtis. Traducido del inglés por J. M. Cantilo (Buenos Aires 1866). 
The original work had appeared in 1854-58 (2d ed. 1860/61). 

51 See Alejandro Carrasco’s introduction to Manuel Carrasco Albano, Comentarios 
a la Constitucién de 1833 (2d ed. Santiago de Chile, 1874). Carrasco had been secretary 
of the Chilean legation in Washington. 

52 Law of Oct. 1, 1864, 1864 Rejistro Nacional, 2d Sem., 53. 

53 Del Gobierno y Jurisprudencia Constitucional de los Estados Unidos, por James 
Kent. Trad. de la 10. ed. por Alejandro Carrasco Albano (Buenos Aires 1865). This is 1 
Kent, Commentaries on American Law, 201-446.* The 10th edition came out in 1859. 

54 A friend of Sarmiento, note 36 supra, he was in the United States after the Civil 
War when Sarmiento represented his country in Washington. After his return to Buenos 
Aires, he published his Manual del ciudadano (1872) which had many editions and 
embarked upon translation (see preface to his translation of Tiffany, note 56 infra). On 
the American model, he published: Informes del Procurador Jeneral (Opinions of the 
Attorney General) in 1874 and 1875. Among his translations is: Andrew Carnegie, 
Triumphant Democracy; or, Fifty Years’ March of the Republic (1886), published in 
Buenos Aires in 1889 and dedicated to Sarmiento. 
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Law.** Like Calvo, he made a translation of Paschal.°® More important, to 
Quiroga is due the translation into Spanish of Story’s Commentaries on the 
Conflict of Laws. The translation appeared in Buenos Aires in 1891,°* shortly 
after the meeting of the Montevideo Congress on Private International Law 
at which numerous references were made to Story’s work.** Today this only 
existing translation of the international classic, unnoticed elsewhere when 
published,°™* has become a rare book and a reprint is much needed. 

In Brazil, after the adoption of the Constitution of 1891, Theophilo Ribeiro, 
a young professor at the Independent Law School of Minas Gerais, thought 
that a translation of Story’s Commentaries would be helpful. American prece- 
dents had great weight.°*” He began to translate the unabridged edition of 
the Commentaries. A first volume appeared in 1894 and two others followed, 
covering about one-half of the entire work.°® The translation does not seem 
to have been completed and the available part is not used. In 1896, there 
appeared a much used new edition of The Federalist. Also used were the 
Argentine editions of Bump and Paschal.°** Another translation, which has 
been used and deserves special mention, is that of The Writings of John 
Marshall upon the Federal Constitution—which is the collection of constitu- 
tional decisions by John Marshall brought out by a Boston publisher in 1839, 
after Marshall’s death, with the assistance of Joseph Story.®° Translator of 
the collection, which appeared in Rio de Janeiro in 1903, was Americo Lobo, 


55 Gobierno y derecho constitucional segtin la teoria americana (Buenos Aires 1874). 
The original work had appeared in 1867. 

56 La Constitucién de los Estados Unidos-Explicada y anotado. Traducido del inglés 
de la ultima edicién americana por Clodomiro Quiroga, precedido de la declaracién de 
independencia y la constitucidn de los Estados Unidos y de la Nacién Argentina 
(Buenos Aires, 1888). 

57 Comentarios sobre el conflicto de leyes por José Story. Traducido de la 8. ed. 
americana por Clodomiro Quiroga. 2 vol. (Buenos Aires, 1891). The original work 
had appeared in 1834, the 8th ed., by Bigelow, in 1883. 

58 See Jan. 23, 1889 session, report of Manuel Quintana (Argentina), Actas y Tratados 
celebrados por el Congreso Internacional Sud-Americano 539 et seq. (Montevideo, 
1889). Cf. Valladao, “The Influence of Joseph Story on Latin American Rules of the 
Conflict of Laws,” 3 Am. J. Comp. L. (1954) 27, 40. 

58a Lorenzen, Story’s Commentaries on the Conflict of Laws—One Hundred Years 
After, 48 Harv. L. Rev. (1934) 15, 30 Revue Critique de Droit International (1935) 
295, does not refer to the translation. The Harvard Law School Library acquired its 
copy in 1948, 

58> On the influence of American precedents, especially until 1930, see Saravia, Re- 
flexos do pensamento juridico-norte-americano no direito brasileiro, 113 Revista Forense 
(1947) 325. Rui Barbosa, Habeas-Corpus, Jornal do Comercio, April 27, 1898, 25 (IV) 
Obras Completas de Rui Barbosa 181, 269 (Ministerio da Educagao ed. Rio de Janeiro 
1948). James, The Constitutional System of Brazil (1923) 10. 

5° Commentarios a Constitugao dos Estados Unidos por Joseph Story LL.D. Ultima 
ed. (1891). Traducido e adaptado a constitugao Federal Brasileira pelo Dr. Theophilo 
Ribeiro. 3 vol. (Ouro Preto, 1894-1896). The third volume stops at §976. We have used 
the Harvard Law Library copy, a gift of Dr. Haroldo Valladao, Rio de Janeiro. 

594 See the Commentaries by Joao Barbalho (1903) and Carlos Maximiliano (1918). 

60 Decisoes constitucionaes de Marshall, presidente do Supremo Tribunal dos Estados 
Unidos da America do Norte. Traduzidas por Americo Lobo (Rio de Janeiro: Impresa 
Nacional, 1903; reprint in 1908). The volume starts with a biography of Marshall, taken 
from the National Portrait Gallery. Omitted are the dissenting opinions which appear in 
appendix in the original edition. 
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a member of the Supreme Court of Brazil.** It may be recalled that a bust of 
Marshall stands in the court room of that Court.®** Rui Barbosa, drafter of 
the Constitution of 1891, has been called the Brazilian John Marshall. 

In Mexico, Story had been referred to amply in the constitutional conven- 
tion which produced the Constitution of 1857.°° A Mexican print of the 
edition in Spanish of Odent’s translation of Story’s Commentaries on the 
Constitution made its appearance in 1879.°* The Calvo translation of 1860 
was used for this print which is short of the two opening historical chap- 
ters.°** Some years earlier, the Mexican Government had published in trans- 
lation extracts from Kent, Lieber, Story, and The Federalist covering the 
functions of the Senate.°* Two other volumes on American constitutional 
law also appeared, due to José Carlos Mexia, Mexican secretary to the United 
States—Mexican Claims Commission.® In 1874, Mexia brought out in Wash- 
ington a textbook in Spanish on the Constitution of the United States,°* and 
in 1878 he published in Mexico a translation of Kent’s Lectures, “Of the 
Government and Constitutional Jurisprudence of the United States,” under 
the title, “Commentaries on the Constitution by Kent,”®* apparently unaware 
of the existence of the Carrasco translation. 

This will conclude the tour of translations of The Federalist and of works 
by Kent, Story, and a few others. The temptation to proceed with transla- 
tions of later works on American constitutional law will be resisted.®* Also, 


81 Americo Lobo Leite Pereira (1841-1903). Governor of Parand 1890, Senator 
1890-93, Member of the Supreme Court 1894-1903. 

618Qn an exchange of communications between the Chief Justices of the United 
States and Brazil, see Valladao, Supremo Tribunal Federal e Suprema Corte dos 
Estados Unidos, in Jornal do Commercio (Rio de Janeiro), Sept. 2, 1955. 

82 Zarco, Historia del Congreso Extraordinario Constituyente [1856-1857] 320, 327, 
353, 1052 (Colegio de Mexico ed. 1956); Rabasa, La Constitucién y la Dictatura (1912) 
89. On the influence of de Tocqueville, see De La Cueva, La Constitucién de 5 de 
Febrero de 1857, in 2 El Constitucionalismo a Mediados del Siglo XIX (Facultad de 
Derecho, U.N.A.M., ed., Mexico 1957) 1217, 1316). 

63 Comentario abreviado de la Constitucién Federal de los Estados Unidos de 
América por José Story (Mexico: Imprenta del Comercio de Dublan y Cia. 1879). In 
an important case before the Supreme Court in that year, we find the Chief Justice 
Vallarta quote from the original text, another member of the Court quotes from the 
Odent edition, and an attorney uses the Calvo translation. Sanchez Gavito, Recurso de 
Amparo, Inteligencia del Articulo 14 de la Constitucién Federal, por los Licenciados 
Vallarta, Martinez de Castro, Bautista, Guzman, Lancaster Jones y Sanchez Gavito 
(Mexico 1879) 79 (Sanchez) 135 (Martinez de Castro), 173 (Vallarta). On Vallarta’s ex- 
tensive use of American (original) sources, see Cuestiones Constitucionales—Votos del 
Sr. Lic. D. Ignacio L. Vallarta (Lozano ed., 1894/6). 

688 No credit is given by the publisher. In the preface to the 1860 edition, Calvo had 
invited reprint. 

64 Escritos de Publicistas Americanos sobre El Senado: Kent, Lieber, Story, El Fed- 
eralista (Mexico, Imprenta del Gobierno, en Palacio, 1870). See Guzman, El Sistema 
de dos Camaras (1870) 16. 

65 Set up under the Claims Convention of July 4, 1868, 15 Stat. (1868) 679, 16 Stat. 

1869) 7. 

( 66 tol de la Constitucién de los Estados Unidos (Washington: Beresford, 1874). 

67 Comentarios a la Constitucién de los Estados Unidos de América por James Kent. 
Obra traducida del texto original adicionada y anotada por J. Carlos Mexia (Mexico: 
Carlos Ramiro, 1878). 

68 Among them figure notably, Cooley’s “General Principles of Constitutional Law” 
(1880), republished in Argentina (1898) and Brazil (1909), parts of Pomeroy’s “Intro- 
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assigning a proper place to these translations in the political history and legal 
literature of the countries concerned will be left to more competent hands. 
A wide field of inquiry not devoid of interest remains practically untapped, 
at least as far as publications in the English language are concerned. 

The listings here made of translations are likely to be incomplete. It is 
hoped that omissions and errors will be brought to the attention of the 
Journal. Though provided with valuable introductions and annotations in 
many cases, translations have been traditionally step-children of librarians 
and bibliographers in the country of the original publication. Not one of the 
leading American libraries has all—or even the greater part—of the transla- 
tions of American classics here dealt with. A few do not seem to be available 
in the country at all. If the principal reason for doing this note has been to 
call attention to translations as a potent means for spreading information, 
readers’ assistance in making an inventory of these translations will be 
received with gratification as a welcome by-product. A complete list can 
be of value for instruction and many other purposes. It will be of interest to 
the group engaged in writing the history of the Supreme Court of the 
United States under the Oliver Wendell Holmes Jr. bequest to the Nation." 
The history of the Court does not stop at the Nation’s frontiers. 

Greater attention should, we think, be given to availability of translations 
of basic legal works. Translations have a role to play alongside original treat- 
ment of an important subject. Basic legal works which should be accessible 
to all have not been translated. Like L’esprit des lois, with its innumerable 
editions in all languages, The Federalist may be in a special class, of direct 
interest to all federal systems and intimately linked as it is with the work of 
the Supreme Court of the United States which large parts of the world have 
become accustomed to observe for many different reasons, especially in the 
field of review of constitutionality of legislation."® But, obviously, many other 
basic books on important subjects are in need of translation, and every reader 
will have his own list. 

The first thing to do, it would seem, is to ascertain what works—books 
and articles—have been translated. Judging from the experience in preparing 





duction to the Constitutional Law” (1868) republished in Buenos Aires in 1869 in a 
translation by Luis V. Varela, Wilson’s “Congressional Government” (1885), repub- 
lished in Paris in 1900 by Max Boucard and Gaston Jéze; Hughes’ “The Supreme Court 
of the United States” (1928), republished in Mexico in 1946 in a translation by Molina 
Pasquel and Vicente Herrero; Corwin’s “The Constitution and What it Means Today” 
(1920), republished in Buenos Aires in 1942 and about to appear in Brazil; “The Con- 
stitution of the United States Annotated,” 1938 edition of the Legislative Reference 
Service of the Library of Congress, brought out in Spanish in Argentina in 1949 by 
Linares Quintana and Mario Amadeo (Kraft: Buenos Aires); and Marbury v. Madison, 
1 Cranch 137 (U.S. 1803), the famous Marshall decision on judicial review, published 
in translation in 1 Revista Mexicana de Derecho Publico (1947) 338. 

6° The foreign language literature on the United States Supreme Court is considera- 
ble. A recent addition is Léda Boechat Rodrigues, A Cérte Suprema e o Direito Con- 
stitucional Americano (Edi¢ao Revista Forense: Rio de Janeiro, 1958). 

7 For a survey, as of 1952, of countries in which judicial review of constitutionality 
of legislation is permitted, see Deener, “Judicial Review in Modern Constitutional Sys- 
tems,” 46 Am. Pol. Sci. Rev. (1952) 1079. Cf. Grant, “Judicial Control of Legislation: 
A Comparative Study,” 3 Am. J. Comp. L. (1954) 186. See Art. 56 to 63 of the French 
Constitution of 1958 on the functions of the French Constitutional Council. 
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this note, much more has been translated than may be thought.” Stock exists 
which is not used and needs to be publicized. The UNESCO-sponsored 
International Association of Legal Science has promoted publication of 
national legal bibliographies, and a number of such bibliographies have 
appeared. Production of a volume listing translations may be worth con- 
sideration. If existing translations become better known and are brought to 
use—reproduction of works out of print may be found a sound venture in a 
number of cases—a contribution will have been made to knowledge and 
better international understanding. And production of translations may have 
been prompted at the same time. 
KURT H. NADELMANN* 


71 Few seem to know, e.g., of the Italian (Lambertenghi tr. Sondrio 1890) and Ger- 
man (Rudolf Leonhard tr. Leipzig 1912) editions of O. W. Holmes, The Common Law 
(1881). 

* Board of Editors. Valuable information was received from Messrs. Phanor J. Eder, 
New York; H. Davost, Paris, (on Odent); and I. Winizky, Buenos Aires, (on Quiroga). 


THE NEW FRENCH CONSTITUTION 


The Constitution of France born out of World War II was the result of a 
compromise. The parliamentary form of government with its division of 
powers was combined with the sovereignty of the National Assembly, which 
for all practical purposes was granted a monopoly of power. Although ad- 
mirably suited to reflect all shades of opinion in the country, the National 
Assembly has been too divided to produce a majority assuring a stable govern- 
ment able to solve the grave problems which beset the Fourth Republic al- 
most from the moment of its creation. The reform of the Constitution was 
discussed but could not be carried through in the manner prescribed in the 
fundamental law of 1946. 

The circumstances in which the Constitution of September 28, 1958, came 
into being were such that it has been hailed as initiating a new era in French 
constitutional history. The term “Fifth Republic” brings to mind, in terms of 
historical precedents, both the notion of a major political crisis and of a radical 
change of regime. Be that as it may, the new order represents the continua- 
tion of many elements of the old. The republican form of government has 
been preserved. The provisions of the 1946 Constitution which embody the 
ethos of French statehood, the tradition of the Revolution, the liberalism and 
the egalitarian and popular character of French institutions, and the struggle 
for social justice, all have been incorporated in the new fundamental law. 
Furthermore, it must be pointed out that, if the new Constitution was the 
result of a coup d’état, it was executed with the participation of the President 
of the Republic, sanctioned by the national representation, and approved by 
the nation. 

The Constitution of 1958 is a very concise document whiclrleaves a number 
of important questions to be dealt with in detail in eighteen so-called organic 
laws enacted in a special procedure (absolute majority vote). Certain matters 
concerning the French Commonwealth are left to be settled in agreements 
between its members and by future legislation based on such agreements. In 
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addition, the constitutional regime of France is supplemented by the un- 
written constitutional practice traditionally followed. 

The office of the President of the Republic represents, under the new con- 
stitution, a combination of the traditional functions with new powers and 
duties. In addition to being head of the state, head of the executive, and 
supreme representative of France in foreign affairs, he is now responsible for 
the preservation of the fundamental interests of the nation. He must assure 
the continuity of government, and watch over the independence and in- 
tegrity of the state, and the independence of the French courts. In times of 
internal or international crisis, he assumes emergency powers commensurate 
with the task at hand. It is his exclusive responsibility to call for the election 
of a new National Assembly to sound public opinion in connection with leg- 
islative measures or international or Commonwealth treaties affecting the 
functioning of public institutions. The President is elected by an electoral col- 
lege which includes both houses of parliament, the representative insti- 
tutions of the overseas territories, and representatives of the municipal coun- 
cils, numbering, according to some calculations, some 75,000 persons. 

The 1958 Constitution has restored the parliament to a bicameral system, 
with a Senate highly reminiscent of the upper chamber of the Third Republic. 
It provides for the election of deputies of the National Assembly by a direct 
and universal vote, while the election of the senators will take place in an 
indirect manner. The National Assembly is renewable in toto, thus stressing 
the principle of strict reflection of current opinion, while the Senate is renewed 
in partial elections, assuring the greater continuity of the institution. There 
is no doubt that the National Assembly is the main platform for public debate 
and formulation of national policies, but with few exceptions, the two 
chambers have equal powers in the matter of legislation. The budget goes first 
to the National Assembly, which must dispose of it within forty days. If it 
fails to meet this deadline, the government must move it to the Senate, which 
must pass it within fifteen days, after which time it must return to the Na- 
tional Assembly. If no decision has been made on it within seventy days of its 
submission to parliament, the government enacts it in an ordinance. 

The National Assembly has lost much of its absolute supremacy through 
the distribution of power among various agencies of government. The Consti- 
tution of the Fifth Republic provides for incompatibility between a parlia- 
mentary mandate and a ministerial position, and the government has gained 
important powers with which to expedite its business in parliament. These 
powers do not, however, prevent parliament from exercising political control 
over governmental policies, even to the extent of a vote of censure resulting in 
the obligatory resignation of the government. 

With regard to executive-legislature collaboration, the National Assembly 
clearly takes precedence over the Senate. Only statements and declarations of 
policy which are made in the National Assembly may entail the political 
responsibility of the government, and although the government may seek ap- 
proval of its policies in the Senate, only the National Assembly may pass a 
vote of censure. But this monopoly is counterbalanced by the President of the 
Republic, who may use his power in order to seek the solution of a govern- 
mental crisis in a national vote. 
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The powers of legislation accorded by the Constitution to the parliament 
have been strictly defined in a list. All matters not included in the list of those 
requiring legislative enactment are subject to regulation by the government. 
The government may be authorized to issue regulations with the force of law 
in matters regularly within the domain of the legislature, but this authoriza- 
tion may be given for a limited time only, and must be connected with a 
specific governmentai program. Further, enacted legislation must be ratified 
ex post facto by the parliament. 

Thus the government-parliament relations are governed by the principle 
of separation—the right of political control by the National Assembly, and 
the exclusive right of the government to formulate and enforce national 
policies. Consequently, parliamentary debate of the public affairs of the 
nation must pivot on the problem of co-operation with the executive branch. 
Through statements of policy and statements concerning the governmental 
program, the government is able to inform the public of issues at stake, and 
thus exercise a pressure on the two chambers to clarify their attitude toward 
government policies as a whole or toward specific points of policy. However, 
while the government has the right to stake its existence on the adoption of 
a policy or a proposed legislative measure, thus forcing a showdown, the Na- 
tional Assembly may on such an occasion, or on any other occasion when 
the policies of the government are debated, pass the vote of censure. 

The Constitutional Council, an advisory body under the fundamental law 
of 1946, has been made a constitutional tribunal of the Fifth Republic. Its nine 
members—appointed by the President of the Republic, by the Presidents of 
the National Assembly and of the Senate—supplemented by former Presi- 
dents of the Republic who sit ex officio, supervise the conduct of the popular 
referendums, the elections of the President of the Republic, and pass on the 
challenged mandates of members of parliament. In addition, they advise 
the President of the Republic concerning the exercise of emergency powers 
and concerning measures to be taken in times of crisis. The Constitutional 
Council also decides disputes between the government and the parliamentary 
chambers as to legislative measures the passage of which may exceed the 
powers granted to the parliament by the Constitution. Finally, the Council 
must pass on the constitutionality of organic laws, and may be directed by 
the President of the Republic, the prime minister, or by either of the presi- 
dents of the chambers, to examine the constitutionality of a proposed law or 
of an international treaty before it is promulgated or ratified. The decision 
of the Council is final. 

The Constitution of 1958 has equipped the regime of the Fifth Republic 
with an elaborate mechanism, which is set in motion by the President of the 
Republic, for the solution of political deadlocks. The President of the Republic 
may request the parliament to reconsider a law or some of its provisions 
transmitted to him for promulgation. He originates action on a referendum. 
At a moment of internal or international crisis which threatens the institu- 
tions of the Republic, while the exercise of the constitutional powers of the 
Republic is interrupted, he assumes emergency powers. These powers lapse 
immediately the operation of constitutional powers is resumed, and parlia- 
ment is able to meet again. During such an emergency, the parliament can- 
not be dissolved. 
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The people are called to intervene in the solution of conflicts between the 
separate branches of the government on three occasions. First, in the event 
of a dissolution of the National Assembly, the new elections are designed to 
demonstrate whether the former Assembly was still properly reflecting the 
public opinion of the nation of which it was the instrument. Second, a popu- 
lar referendum may be held to decide for or against the ratification of an 
international treaty which could affect the functioning of the public institu- 
tions of France. The third occasion is for a change in the Constitution. After 
adoption by the parliament, the revised provisions are submitted to the nation. 
The President of the Republic, however, may withhold the revision of the 
Constitution from the popular referendum if the parliament, convened in 
congress, adopts it by a three-fifths majority. 

The Constitution of 1958 has provided a new set of principles on which 
the French Republic may establish its relations with its overseas territories. 
The Constitution of 1946 provided no opportunity for a change in status of 
the various territories of the French Empire, and maintained the predomi- 
nance of the Republic. This was the main obstacle to the gradual transition 
of these territories from lower forms of self-government to higher degrees 
of autonomy, and eventually to an association of equals. 

The new Constitution has declared the principle of the equality of the 
French and the peoples of the overseas territories as basic to the French Com- 
monwealth. Overseas territories may continue as departments of France, with 
the management of local affairs in the hands of local assemblies, or they may 
choose full autonomy as member states of the French Commonwealth. The 
Commonwealth, consisting of the French Republic and the overseas states, 
administers its common affairs through the President of the Commonwealth 
(the President of the Republic), the Executive Councils, and the Senate of 
the Commonwealth. Disputes between the members of the Commonwealth 
are adjudicated by the Court of Arbitration. 

Only in exceptional cases do the powers of the central authorities of the 
French Commonwealth include direct administration of its affairs. The 
Executive Council, consisting of the heads of the Commonwealth govern- 
ment and the ministers for Commonwealth Affairs, co-ordinates the activities 
of the Commonwealth’s governments as regards their common affairs. The 
Senate is a consultative body which deliberates on common financial and 
economic affairs before pertinent laws are passed by the parliaments of the 
Commonwealth members. The Senate also deliberates on international 
affairs and treaties as they concern the Commonwealth. The Senate may act 
as the decision-making body in all those matters which have been delegated 
to the common administration by the Commonwealth governments. In such 
matters its rulings have the force of law and must be promulgated in the 
territories of the Commonwealth in the form prescribed for legislation in the 
member states. 

KAZIMIERZ GRZYBOWSKI * 


* Editor, European Law Division, Law Library of Congress. 
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THE FIFTH REPUBLIC 


INTRODUCTION 


1. Ambiguity as to the Ailments from which the Fourth Republic Suffered. 
The physicians who performed the autopsy on the Fourth Republic do 
not agree as to the causes of its decease. The official doctors thought that the 
cause of the malady resided in ministerial instability and weakness of the 
executive. They seem to have felt some doubts with respect to the value of 
democracy conceived of as the vital principle of western political institutions, 
But other doctors think that the Fourth Republic died because it was not truly 
democratic and that ministerial instability and weakness of the executive were 
merely consequences of the dissatisfaction of the people with institutions 
ill-adapted to the requirements of a representative regime. 

Unlike what occurs in the most truly democratic countries (Great Britain 
and the United States in particular), the French voter, when exercising his 
right to vote, was in the most total ignorance of the direct consequences of 
his act upon the policy which would be followed and upon the choice of the 
men who would be summoned to carry out this policy. 

The reasons for this situation were numerous. The multiplicity of parties 
was without doubt responsible for this situation. But it may be asked whether 
this multiplicity was not itself to a great extent the consequence of an electoral 
regime whose objective appeared to be the establishment of a gallery of 
opinions rather than the designation of a political assembly capable of making 
the choices and the decisions essential to the life of the country. On the other 
hand, the appearance of currents of opinion which were anti-democratic and 
anti-republican, often even anti-French, and the progress of these doctrines, 
favored by the helplessness of governments, explains the progressive paralysis 
of the National Assembly. 

Particularly as concerns the communist representation, considerably in- 
creased by proportional representation, an ambiguity became apparent, from 
1947 on, which was to interfere with the play of republican institutions. The 
exclusion of communists from official political life, because they had excluded 
themselves from the French political regime, brought with it the following 
consequences: 

1—the action of communists elected to Parliament weakened govern- 
ments; 

2—the communist voters, men of the Left, were in practice deprived of 
representation in the councils of the Republic; 

3—the obligation to find a national majority to sustain the government 
made it necessary to establish ephemeral and unnatural alliances among 
groups whose political preoccupations were often diametrically opposed. 

Thus, the great majority of the electoral body professed “Leftist” opinions, 
but governmental action, sustained by fortuitous majorities which also dif- 
fered according to the problems dealt with, was oriented toward “the Right.” 
It is easy to understand, under these conditions, how the Governments of 
the Fourth Republic were at once unstable, powerless, and unpopular. 
but governmental action, sustained by fortuitous majorities which also dif- 
inglorious fall of the Fourth Republic marks the failure of the very principles 
upon which it was supposed to rest. This is the idea which is more or less 
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consciously at the bottom of anti-parliamentary and anti-democratic opinions, 
in which are mingled: the idea of the superiority of the technician over the 
“normal” man, the blind faith in men deemed agents of providence; the cult 
of violence,’ and the mistrust of divergent opinions. 

Experience shows that upon these bases, negative rather than positive, it 
is possible to create immense movements of opinion and to found strong 
political regimes. But experience also shows that these regimes last only for a 
time. The danger of these ideologies, which are characterized as fascist, is in 
accommodating innumerable shades which facilitate their diffusion and 
application. Easily recognizable in their extreme expression and fruition, 
they may clothe themselves in discreet and insidious forms. The democratic 
principle may be not entirely rejected, but held in check in widely diverse 
ways and more or less deprived of its content. 

But fascist tendencies remain very much in the minority in France, which 
ought to justify all hopes for the restoration of a true democratic republic. 
The Constitution of 1958, although very detailed as to text, and itself ampli- 
fied by numerous organic laws, leaves wide scope for practice in orienting the 
institutions of the Fifth Republic. 

3. The Two Constitutions. The Constitution of 1958 does not deal merely 
with the French Republic. It is also the charter of another and vaster society : 
the Community, formed by the French Republic and the Overseas States 
whose creation has been made possible. In truth, the new Constitution ap- 
pears to be a blend of two constitutions, each one submitted to different 
principles; that of the Republic and that of the Community. 

The Constitution of the Community carries on the work accomplished by 
the Fourth Republic which had created the French Union and progressively 
oriented the overseas territories toward a wide internal autonomy. The politi- 
cal regime of the community, different from that of the French Republic, is 
of a peculiar type, especially conceived to create ties of solidarity among the 
participants, taking into account the differences existing between their degree 
of evolution and their technical and economic development. This Consti- 
tution, moreover, provides that the Overseas States may leave the Community 
in order to acquire complete independence, which, however, would not in any 
way exclude association with the French Republic. 


The constitutional texts of the Fifth Republic, as well as the numerous 
organic laws which amplify them, were prepared and perfected under quasi- 
clandestine conditions. Insofar as the Constitution itself was concerned, 
exegetes have access only to the draft published by the Government and the 
observations of the Consultative Constitutional Committee, also made public. 
The minutes of the discussions of the Consultative Constitutional Committee 
and of the Council of State have not been published. Research and cultivation 
of the preparatory papers of the texts governing the institutions of the Fifth 
Republic could be of interest to historians. Jurists can only confine themselves 
to the letter of the published documents in order to define their meaning and 
scope. 


1“T want the brawl, the storm,” say the parachutists in their prayer. 
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I. THe DeatH oF THE FourtH REPUBLIC AND THE BIRTH OF THE FIFTH REPUBLIC 


1. Appearances of Juridical Continuity. Even though it was attended by 
no letting of blood and no serious eclipse of public liberties, the events which 
marked the transition from the Fourth to the Fifth Republic were more 
similar to a revolution than to a simple revision of our institutions. 

The revolutionary forces which have modified our political regimes during 
the past 170 years have generally sought to color their action with an ap- 
parent legitimacy with relation to the institutions which they were proposing 
to destroy. Like all our republican constitutions, that of 1946 provided a 
special procedure for revision, which was brought into play in 1954, and ac- 
cording to which new reforms were on the point of fruition at the moment 
of the change of regime. But, as has usually been the case with all our written 
constitutions, this procedure was not followed when putting into effect im- 
portant modifications in our political system. 

The Third Republic left it to Marshal Pétain to modify the regime.? The 
Fourth Republic, following an analogous procedure, left it to the “govern- 
ment invested on June 1, 1958” to modify the regime.’ By virtue of this opera- 
tion, on the legal nature of which jurists will not fail to dispute as they did 
with respect to the Law of July 10, 1940, the appearances of a legal filiation 
were maintained between the Fourth and the Fifth Republic. 


2 The Constitutional Law of July 10, 1940, adopted by a vote of 569 to 80, provided, 
in its sole article, that: “The National Assembly gives all powers to the Government of 
the Republic, under the authority and the signature of Marshal Pétain, for the purpose of 
promulgating, by one or more acts, a constitution for the French State. This constitution 
shall guarantee the rights of work, of the family and of the fatherland. It shall be rati- 
fied by the nation and applied by the assemblies which it shall create.” 

§ Constitutional Law of June 3, 1958, adopted by vote of 350 to 161 in the National 
Assembly and by vote of 256 to 30 in the Council of the Republic, sole article: 


“By derogation from the provisions of article 90, the Constitution shall be revised 
by the government invested on June 1, 1958, with the following formalities: 

“The Government of the Republic shall prepare a draft of a constitutional law imple- 
menting the following principles: 

“1° Universal suffrage shall be the sole source of power. Legislative and executive 
power shall emanate from universal suffrage or from bodies elected thereby; 

“2° The executive power and the legislative power must be separated effectively 
in such a manner that the Government and the Parliament shall each, for itself and on 
its own responsibility, exercise the powers attributed to it; 

“3° The Government must be responsible to Parliament; 

“4° The judicial authority must remain independent in order that it shall be capable 
of assuring respect for the essential liberties defined by the Preamble to the Constitution 
of 1946 and by the Declaration of the Rights of Man to which it refers; 

“5° The Constitution must permit organization of the relations of the Republic with 
the peoples associated with it. 

“In order to prepare the draft the Government shall seek the advice of a Consultative 
Committee, where, in particular, members of Parliament designated by the competent 
commissions of the National Assembly and of the Council of the Republic, shall sit. 
The number of members of the Consultative Committee, designated by each of the com- 
missions, shall be at least equal to one third of the number of the members of these 
commissions. The total number of members of the Consultative Committee designated 
by the commissions shall be equal to two thirds of the members of the Committee. 

“The draft law issued by the Council of Ministers after consultation with the Council 
of State shall be submitted to referendum. The Constitutional Law relating to revision 
of the Constitution shall be promulgated by the President of the Republic within eight 
days of its adoption.” 
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But the “government invested on June 1, 1958” took some liberties with the 
program outlined by the Constitutional Law of June 3, 1958, particularly as 
concerns the scope of the attributions of legislative power. Besides, it drew the 
essence of its authority from political forces exterior to the legal institutions of 
the Fourth Republic. It was by leaning upon those forces that it was able, 
even before it was legally invested, to participate directly in the political life 
of the country whose legal government no longer possessed the authority 
necessary to avert the gravest disturbances. Thus it was that on May 27, 1958, 
General de Gaulle, who, theoretically, was then a mere private person, made 
the following declaration: “I expect the land, naval and air forces present in 
Algeria to remain exemplary under the orders of their chiefs: General Salan, 
Admiral Auboyneau, General Jouhaud.” An order of the President of the 
Republic, chief of the armed forces, enjoining the military of Algiers to “re- 
main on duty under the authority of the Government of the Republic” was 
not even communicated to Algiers. Indeed, the government of General 
de Gaulle had no need for authorization by the constituent authority of the 
Fourth Republic in order to carry out the creation of the Fifth Republic. Only 
the procedure provided for in the Constitutional Law of June 3, 1958, was 
followed in the preparation of the new Constitution. 

2. Preparation of the Constitution of 1958. The Constitutional Law of June 
3, 1958, last manifestation of the Fourth Republic, had prescribed the formali- 
ties according to which a new constitutional text, established on the base of 
the republican principles which it had invoked, was to be prepared, approved 
by the people, and promulgated. 

This procedure was complied with in the preparation of the Constitution of 
1958. A draft established by the Government had been made public (a 
formality not prescribed by the Constitutional Law of June 3, 1958), and sub- 
mitted for advice to a Consultative Committee and to the Council of State. 
The Consultative Committee, presided over by M. Paul Reynaud, was com- 
posed, as to two thirds, of members designated by the commissions of the 
National Assembly and of the Council of the Republic, competent in consti- 
tutional matters, and as to the rest, of members named by the Government. 

The Consultative Committee proposed a certain number of modifications 
to the draft established by the Government. These proposals were made 
public. Certain among them led the Government to amend its initial draft, 
principally insofar as relations among the overseas peoples were concerned. 
Almost all of the provisions of Titles XII and XIII of the Constitution, relat- 
ing to the Community and to agreements of association, were established 
by the Consultative Committee. The draft was reéxamined and modified by 
the Council of Ministers in the light of the observations of the Consultative 
Committee and of the Council of State and published by Decree of Septem- 
ber 4, 1958 (J. O. September 5, 1958) before being submitted to referendum 
in conformity with the Constitutional Law of June 3, 1958. 

3. The Referendum of September 28, 1958. On September 28, 1958, the 
electoral body was invited to reply by a yes or a no to a group of questions, 
among which the merits of the new constitutional text were actually relegated 
to the background. In closing the campaign for the referendum, General 
de Gaulle had made the following declaration: “Of course it is on the Consti- 
tution that the country is going to vote, but the whole world senses that the 
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vote does not merely signify the formal adoption of a text. It is a question of 
the destiny of France.” Nevertheless, the meaning of the vote was not the 
same for the whole French electorate, since for the overseas territories, the 
choice was between the adoption of the Community and independence. It 
was under these conditions that the French electorate adopted the Consti- 
tution of 1958 by a vote of 31,066,502 in favor to 5,419,749 against. These 
figures do not include the votes cast in Guinea, since this territory chose in- 
dependence and thereby left the French Community. 

4. Establishment of the New Institutions. The Constitutional Law of June 
3, 1958 (see note 3 above) had provided that the new Constitution should be 
promulgated by the President of the Republic. It was in reality a “law” of 
October 4, 1958 (J. O. October 5, 1958) which promulgated the Constitution 
of the Fifth Republic. Article 91 of the Constitution provided that the insti- 
tutions of the Republic should be established within four months after 
promulgation of the Constitution, or in other words before February 3, 
1959. This time limit was extended to six months where the institutions of 
the Community were concerned. 

While awaiting the establishment of the new institutions, article 92 of the 
Constitution empowered the Government to enact by ordinance those 
measures necessary “to the life of the nation, the protection of the citizens, 
and the safeguarding of liberties.” Several hundreds of ordinances were en- 
acted in this form, in the most diverse fields, among which may be cited 
the judicial reform and the budget for 1959. This same article 92 of the Con- 
stitution also empowered the Government to enact by ordinance having the 
force of law the measures necessary to establishment of the institutions and 
to the functioning of the public powers. It was in application of this provision 
that the “organic laws” provided for in the Constitution were promulgated 
in the form of “ordinances containing organic laws.” It was also by way of 
ordinances, also provided for by article 92 of the Constitution, that the 
electoral regime was fixed for the parliamentary assemblies of the Fifth 
Republic. An ordinance of October 17, 1958, completed the provisions relat- 
ing to the provisional functioning of the public powers. 

By their origin and their nature, the provisions governing the institutions 
of the Fifth Republic dropped, so to speak, by parachute upon the French 
community. An examination of their dominant traits will permit characteriza- 
tion of the new regime and its classification within the classic categories of 
political systems. 


II. THe Dominant TRAITS OF THE CONSTITUTION oF 1958 


Established at a period when the French community, profoundly divided, 
had to meet heavy commitments on the international level and to reorganize 
its institutions which had become plainly ill-adapted to their task, the Consti- 
tution of 1958 does not appear to have been conceived of in terms of a particu- 
larly precise doctrinal scheme. This explains the contradictory character of 
the views which can be expressed with respect to it. The essential merit of 
the government of General de Gaulle remains in having avoided a rupture 
in French unity, which would inevitably have entailed serious disturbances. 
It is in the light of these considerations that it is proper to give judgment 
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upon the new institutions from the political, juridical, and technical stand- 
points. 

1. Reactionary Aspects of the Constitution. One of the traits of the new 
regime which immediately commanded the attention of the commentators is 
the reactionary aspect of the Constitution. 

On the International Level. The realm of men’s activity is constantly being 
extended into space. International society is progressively being organized, for 
the greater benefit of humanity. The Constitution of the Fourth Republic had 
taken this fact into account and proclaimed the intention of France to con- 
tribute to the functioning and to the progress of the international community. 
“The French Republic, faithful to its traditions, conforms to the rules of 
public international law. . . . On condition of reciprocity, France consents 
to those limitations upon its sovereignty necessary to the organization and to 
the defense of peace.” The Constitution of 1958 did not repeat this wording. 
The Constitution of 1946, moreover, affirmed the principle of the superiority 
of international agreements over internal laws (articles 27 and 28). This 
same principle (which, it must be added, is imposed upon all states) has been 
reiterated expressly by article 55 of the new Constitution, but with an im- 
portant limitation: the superiority of treaties over internal laws is recognized 
only “subject, for each agreement or treaty, to its application by the other 
party.” By this provision, does the French Republic intend to judge for itself 
the application by foreign powers of the treaties which those powers have 
concluded with her? This interpretation would imply a disconcerting return 
to international anarchy, to a time when sovereignty, national honor, and 
reasons of State were invoked to hold in check obligations imposed upon 
governments by the law of nations. The Constitution of 1958 is on these points 
moving backward in comparison with modern constitutions, particularly 
those of Italy (1947) and of Western Germany (1949). This retreat can only 
be regretted, coming as it does at a time when international co-operation, and 
especially European organization, appear to be imperative necessities. 

But the reactionary character of the Constitution of 1958 also appears in 
the provisions relating to the internal distribution of sovereignty. 

On the Political Level. The principle of national sovereignty is reaffirmed 
by the Constitution in the Preamble and in article 3. The Constitution, more- 
over, gives a larger place to the institution of referendum, which is hence- 
forth provided for legislative matters. But it follows from the distribution of 
the public powers and from the political regime of the Fifth Republic that the 
role of the people as a whole is actually very limited. 

The Constitution, in fact, prescribes two essential organs: The National 
Assembly, elected by universal direct suffrage, and the President of the Re- 
public, designated by a restricted electoral college, dominated by representa- 
tives of rural communities. Political power is thus divided between the people 
and the rural notables. Hence, from the beginning, a curious division in the 
sovereign appears, which is the very negation of sovereignty. In the distribu- 
tion of powers, the role of the assembly representing the people is extremely 
limited, while that of the Government, designated by the President of the Re- 
public, and that of the President of the Republic himself, representing the 
notables, is preponderant. 
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Certainly, recourse to a referendum is provided for in legislative matters 
but the intervention of the people is in actuality very limited. This procedure 
can, indeed, be called into play only by the President of the Republic, on a 
joint proposal of the presidents of the two assemblies. Under these conditions, 
it is to be feared that, if the National Assembly has reason to think that a text 
passed by it collides with public opinion, it will certainly refuse to ask the 
President of the Republic to submit it to referendum. On the other hand, all 
laws cannot be submitted to referendum. 

The intervention of the people is also prescribed following dissolution of 
the National Assembly which may be pronounced by the President of the 
Republic. It is to be regretted that it involves an institution which is generally 
considered (wrongly, it is true) by public opinion as anti-republican. 

On the Social Level. The Preamble of the Constitution of 1946 contained 
a certain number of provisions of a social character, which have not been 
retained in the new Constitution. Without doubt these provisions merely 
had a symbolic value; their omission, perhaps wrongly, has frightened union 
circles. It is all the more regrettable because these provisions generally have a 
place in modern constitutions. 

Let us recall the principal provisions thus placed in the shadow: equality 
of man and woman, the right to work, liberty of union activity and liberty 
of opinion of workers, the right to strike, the participation of the workers in 
the management of the enterprise, the nationalization of enterprises present- 
ing the character of public services, and the obligation of the state to assure 
protection of individuals against social risks. 

On the other hand, the Constitution enlarged the competence and the 
powers of the Economic Council, which takes the name of Economic and 
Social Council. 

2. Progressive Aspects of the Constitution: The Democratic and Liberal 
Character of Relations Between Metropolitan France and the French Over- 
seas Populations. At the moment of referendum, the overseas territories chose 
freely between independence, on the one hand, and, on the other hand, the 
possibility of deciding ultimately among the different charters provided for 
by the Constitution. Such a choice was without precedent in the history of 
relations between an ancient colonial power and its overseas possessions. 

Alone among the overseas territories, Guinea chose independence. Subse- 
quently, she sought and gained adherence to the U.N. Those of the overseas 
territories which preferred to remain within the Community which had been 
offered to them could decide freely between integration in the French Re- 
public in the capacity of overseas departments or the status of a Member 
State of the new Community created by the Constitution. The status of a 
Member State of the Community may also, by common agreement between 
the French Republic and the State affected, evolve toward independence. 
It is finally provided that those of the independent States which indicate their 
desire to do so may conclude an agreement of association with the French 
Republic. 

Judicial Supervision of the Application of the Republican Law. With the 
Constitutional Council, supervision of the application of constitutional laws 
may be instituted. Moreover, this Council is the judge of the regularity of 











latters 
cedure 
» ona 
itions, 
a text 
sk the 
nd, all 


ion of 
of the 


erally 


tained 
- been 
nerely 
union 
lave a 


uality 
iberty 
ers in 
esent- 
assure 


d the 


c and 


tberal 
Over- 
chose 
J, the 
d for 
ry of 
1s. 

jubse- 
"rseas 
been 
n Re 
mber 
of a 
ween 
lence. 
their 
‘ench 


h the 
laws 
ty of 








COMMENTS 225 


elections to the political assemblies, which will prevent the scandals to which, 
under the Fourth Republic, the proceedings for verification of the powers of 
the National Assembly gave rise. Thus, for arbitrary political supervision will 
be substituted organized judicial supervision. 

3. The Political Regime of the Fifth Republic. The institutions of the 
Fourth Republic had placed our institutions halfway between the regime 
of the assembly and the parliamentary regime.‘ The primary considerations 
of the drafters of the Constitution of 1958 were to assure the stability and 
the authority of the Government and to eliminate from our institutions every 
trace of the regime of the assembly, by making every endeavor to reconcile 
the solutions adopted with the traditional principles of democracy. 

The Constitution and the Principles of Republican Democracy. All the 
principles of republican democracy were affirmed by the Constitution of 1958. 
Some of its institutions are indisputably essentially democratic. The first title, 
repeating the wording of the Constitution of 1946, defines the Fifth Republic 
as being lay, democratic, and social and putting into execution “government 
of the people, by the people and for the people.” It specifies that sovereignty 
belongs to the people, that “no section of the people and no individual may 
undertake to exercise it” and that suffrage shall always be universal, equal, 
and secret. 

The people intervene in the functioning of these institutions by exercise of 
the right to vote, and also by operation of the referendum which is prescribed 
for constitutional matters and, unlike the Constitution of 1946, also for legisla- 
tive matters. The representatives of the people are protected against prosecu- 
tion under conditions conforming to republican traditions. The attachment 
of the regime to the rights of man is proclaimed by the Preamble, and arti- 
cle 66 specifies that “no one may be arbitrarily detained.” But the establish- 
ment of these principles risks weakening their extent considerably. 

The Establishment of the Republican Principles by the Constitution. The 
first organ mentioned in the Constitution of 1946 was Parliament. In the Con- 
stitution of 1958, it is the President of the Republic. It is not merely a question 
of modification in form. The central organ of the new regime is indeed the 
President of the Republic, in comparison with whom the Parliament is called 
upon to play a secondary role. Therefore, insofar as distribution of powers 
between the executive and the legislature is concerned, the principle adopted 
is that of general competence of the executive, who may by decree enact pro- 
visions affecting all those matters which are not, by way of exception, left 
to the competence of the legislative organ (articles 37 and 34). The reverse 
process would have been more in conformity with traditions and with the 
very notion of legislative power as well. By virtue of a curious provision 
(article 49), the Government may also to some extent “force the hand” of 
Parliament in order to obtain adoption of a legislative text, by raising the 
question of confidence. What actually happens in this situation is that, if 
the National Assembly does not adopt a motion of censure, the text in ques- 
tion must be considered as adopted. 

The President of the Republic, elected by a college in which rural notables 


*See R. Malézieux and J. Rousseau, La constitution de la IVéme République, 3d 
edition, 1955, pp. 44 et seq. 
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predominate, constitutes the motive force of the political life of the regime. 
The Parliament, and particularly the National Assembly elected by direct 
universal suffrage, scarcely intervenes except to supervise the action of the 
Government and, moreover, in the exercise of its powers of supervision, 
numerous provisions have been enacted which risk rendering ineffective the 
action of the direct representatives of the sovereign people. The rules adopted 
concerning the relations between the President of the Republic, the Govern- 
ment, and the Parliament characterize the political regime. They make it 
possible to determine its location in relation to the great classical systems. 

Borrowings of the Constitution from the Presidential Regime and from the 
Parliamentary Regime. In truth, the Constitution does not make possible a 
very precise classification of the political regime of the Fifth Republic. Ex- 
perience may orient our institutions either toward a presidential regime or 
toward a parliamentary regime. 

The very precise separation between the methods of selection of the 
Parliament and of the President of the Republic brings our system close to a 
presidential regime. The same is true of the fact that it is the President of 
the Republic who names the Premier and the other ministers. It is true that 
General de Gaulle has asserted that the Government will not be responsible 
to the President of the Republic, as in a presidential regime. But the text of 
the Constitution does not forbid such a practice (article 8). Therefore, the 
successors of General de Gaulle, who will naturally not be bound by his 
declarations, may adopt a policy very close to that of a presidential regime. 
The rigorous separation of powers, with the prohibition directed against 
members of Parliament combining their position as such with ministerial 
functions (article 23) is completely compatible with a presidential regime, 
under which the secretaries of State are not only political figures but the di- 
rect collaborators of the President. Also significant from this standpoint is 
the possibility that the President of the Republic may delegate his powers 
to the Premier (article 21). 

It is true that the essential elements of a parliamentary regime: the responsi- 
bility of the Government to the national representation and the right of 
dissolution, appear in the Constitution of 1958. But, insofar as the political 
responsibility of the Government is concerned, the concern for insuring 
governmental stability led the drafters of the Constitution to render its exer- 
cise peculiarly difficult. The fall of the Government following a disagreement 
with the Assembly can actually result only from a vote won by a majority of 
the members constituting the Assembly. Thus, voluntary abstentions and 
absence of the deputies play into the hands of the Government just as do votes 
of confidence (articles 49 and 50). On the other hand, motions of censure 
are acceptable only if signed by at least one tenth of the members of the Na- 
tional Assembly, who, in case of failure, cannot sign a new one in the course 
of the same session. Thus, a Government, in disagreement with the National 
Assembly, may remain in power for quite a long time. 

It is true that the President of the Republic has the right of dissolution, 
which may, in conformity with the psinciples of a parliamentary regime, 
authorize arbitration by the electoral body of conflicts which oppose the As- 
sembly to the Government. But, here again, experience alone will indicate 
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whether the right of dissolution is utilized effectively and, if the answer is 
afirmative, whether it conforms to the spirit of a parliamentary regime. 

4. The Technical Complexity of the Constitution of 1958. The new Consti- 
tution is one of the most complicated that we have had. Certain of its compli- 
cations do not appear necessary. 

The Provisions of the Constitution Do Not All Have the Same Juridical 
Value. Distinctions must be drawn between several parts of the text of the 
Constitution. As in our prior constitutions, the Preamble must be considered 
as having a political value, excluding any fixed juridical import. But, in addi- 
tion, in the articles as a whole, three categories of texts must be distinguished: 

(a) constitutional texts proper, concerning the French Republic which, 
alone, have a true constitutional nature and can be modified only by following 
a special procedure. An exception must be noted in this respect: that of 
article 34 which enumerates legislative matters and adds that “the provisions 
of the present article may be developed in detail and amplified by an organic 
law.” This text thus appears to be primarily constitutional in nature, and 
legislative only secondarily; 

(b) the provisions of Title XII relating to the Community, concerning 
the functioning of the common institutions, which may be revised by laws 
passed in the same terms by the Parliament of the Republic and by the Senate 
of the Community (article 85); 

(c) the provisions of title XII relating to agreements of association. The 
sole article of this title, which prescribes the possibility for the Republic or 
for the Community, to conclude agreements with the States which desire to 
associate themselves with them to develop their civilization, has in itself no 
juridical value. Only the agreements themselves, when concluded, will have 
juridical value; their content is clearly separate from the Constitution itself, 
none of whose provisions binds independent States. 

Our Legislative and Administrative System is Characterized by the Exist- 
ence of a Very Large Number of Provisions of Diverse Nature. Independently 
of the constitutional laws whose nature we have been examining, our legisla- 
tive and administrative system contains a great wealth of different categories 
of text. The Constitution itself is completed by organic laws, about twenty in 
number. These laws are distinguished from ordinary laws only by their object, 
defined by the Constitution, and by a preparatory procedure slightly different 
from that which is prescribed for ordinary laws. Among ordinary laws, whose 
field is limited to certain enumerated matters, our juridical system includes 
decrees of diverse nature, enacted by the Premier or the President of the 
Republic, and ordinances, enacted by the Government upon delegation by 
Parliament. Finally, the President of the Republic is empowered to enact 
“measures” under exceptional circumstances. 

M. MALEZIEUX * 


* Professor, Collége libre des Sciences Sociales et Economiques, Paris. 
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DECISIONS 


SWITZERLAND: INTERNATIONAL JuRIsDIcTION—I. In Gnoli v. Tuor’ the plain- 
tiff was Miss G. Tuor, a Swiss lady domiciled in Tunis (North Africa) ; the 
defendant, Mr. C. Gnoli, an Italian diplomat domiciled in Johannesburg 
(South Africa). Miss Tuor leased to Mr. Gnoli, when he was a consul in 
Locarno (Canton of Tessin, Switzerland), the villa she owned near that town. 
The rented house was left in a very poor condition by the lessee, and the 
lessor sued for damages (1.936 Swiss francs, about 450 dollars). The suit was 
brought before the judge of Locarno. Mr. Gnoli pleaded lack of international 
jurisdiction. 

The Federal Tribunal rejected the plea: 

1. Neither of the two Conventions concluded between Switzerland and 
Italy was applicable in the case: (a) The Treaty of July 22, 1868, contains, it is 
true, a rule directly defining the scope of the jurisdictions of both contracting 
states, article 17 II & III (forum patriae), but these sections concern matters 
of succession only. And no principle of general scope is to be found either in 
these texts, or in the rest of the Convention. (b) The Treaty of January 3, 
1933, is completely out of point. Its object was merely the recognition and the 
enforcement of foreign judgments; in other words, it did not answer the 
question: When are Swiss courts competent? but the question: When are 
Swiss judgments recognizable and enforceable in Italy? or, as to competence: 
When are Swiss judgments not to be disregarded in Italy on the pretext of 
lack of indirect jurisdiction? Which is totally different. Consequently, article 
2 1° of the Convention, consecrating the forum domicilit rei, was of no 
help whatsoever to the defendant, for the time being. (But, naturally, the 
same section might later on prevent enforcement in tlaly of a pecuniary con- 
demnation.) 

2. Nor did the Swiss federal non-conventional law have a rule for the solu- 
tion of the case. The Constitution, article 59 I, guarantees to the debtor the 
jurisdiction of his domicil. However (in addition to a procedural motive, 
utilized by the Federal Tribunal: article 59 C could not be invoked in the 
kind of appeal chosen by the defendant), it must be borne in mind that this 
article does not guarantee the forum domicilii to debtors domiciled outside 
Switzerland: Swiss jurisdiction can never be negatived on the basis of this 
constitutional disposition. 

3. Thus, there was no federal rule, either conventional or non-conventional, 
which restricted the cantonal sovereignty over this jurisdictional subject- 
matter. The cantonal law was, then, applicable; it stipulated (Code of Civil 
Procedure of Tessin, articles 15 and 30): When the debtor is domiciled out- 
side the Canton, or outside Switzerland, the suit can nevertheless be brought 
before the Tessinese judge, if the claim is based on a contract which has been 
concluded, or is to be performed, within the Canton. The lease having been 
signed, and the rented house being situated, in or near Locarno, the Locarnese 
tribunal was competent, notwithstanding the fact that the debtor—like the 
creditor—was domiciled in Africa. 


1B.G.E. (Official Collection of the cases of the Federal Tribunal) 84. II. 57, January 
27, 1958. 
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II. This case gives a fairly good view of the Swiss jurisdictional system. 
Problems of jurisdiction arise, in Switzerland as in every federal state, at 
three levels: international, intercantonal, and intracantonal. In Gaoli v. Tuor, 
the three corresponding questions would have read: (a) Is the Locarnese 
Tribunal competent as a Swiss court, as distinguished from an Italian, or a 
South African, court? (b) Is it competent as a Tessinese court, as distin- 
guished from, say, a Genevese court? (c) Is it competent as a Locarnese court, 
as distinguished from a Luganese court, for instance (Lugano is another 
town in the Canton Tessin) ? Of course, only the first question was relevant 
in the case at bar, because the contract had no connection with any other place 
in Switzerland but Locarno (the origin of the plaintiff Swiss lady being, 
naturally, without any importance in an obligational dispute). Still, it may be 
interesting to point out that the answer to the first question must sometimes 
be sought amongst the rules which were primarily intended to solve the 
second, or even the third, question. 

Ill. Federal law contains but few rules on direct international jurisdiction. 
Some are to be found in treaties. For instance: Treaty with the United 
States, of November 25, 1850, article VI (forum rei sitae, for immovables, 
in matters of succession’); Treaty with Italy, of July 22, 1868, article 17 II & 
Ill (forum patriae, in matters of succession, see supra I, 1, a); Treaty with 
France, of June 15, 1869, in its former part (arts. 1-14); and two or three 
more, with Greece, 1927, Baden, 1856 (still in force*), etc.* Some others 
may be found in the internal legislation. Examples: A half dozen articles 
in the Act of June 25, 1891, on Conflicts of familial and successoral laws, 
namely, articles 7g, 7h, 7i, and 28; 2, 8, and 23 (the last three combined with 
art. 32). However, even construed in the most liberal way, it is obvious that 
these rules are too rare to cover the complete field of international jurisdiction. 
There are unavoidable gaps, which must be filled. 

IV. These gaps are filled, to a certain extent, by the federal rules concern- 
ing intercantonal jurisdiction. Such rules are contained in various statutes, 
beginning with the Civil Code of 1907, articles 144 (divorce), 262 II (legiti- 
macy), 312 I (filiation proceedings), 538 (succession), etc.; article 45, Act on 
Motor Traffic, of 1932, similarly distributes jurisdiction among the cantons; 
to the same effect articles 83 II, 86 II, 273 II, Act on Attachment and Bank- 
ruptcy, of 1889; and so on.° The transfer to the international level of these 
intercantonal rules may be explained by the following illustration: Filiation 
proceedings are of two types in Swiss domestic law. One establishes a familial 


*On this Treaty, see, recently, Rathgeb, Charles, Professio juris et convention inter- 
nationale, Recueil de Travaux, Lausanne, 1958, p. 77ss. 

3B.G.E. 81 (1955) II. 319, Bertschinger. 

* There is nothing to infer, on this point of direct jurisdiction, from the many treaties 
of a different type Switzerland has signed on the effect of foreign judgments (treaties 
with France, 1869, in its latter part, arts. 15-19; with Spain, 1896; Czechoslovakia, 1926; 
Austria, 1927; Germany, 1929; Italy, 1933 (see supra I, 1, b); Sweden, 1936). 

5 Article 59 of the Constitution is no true rule of jurisdiction. No creditor could ever 
use it. It is a weapon in the hand of the debtor only. Its international use is limited to 
one case: defense against a foreign judgment, when the debtor was domiciled in 
Switzerland at the time the judgment was rendered. Cf. Coninx, Otto, Die Bedeutung 
der Wohnsitzgarantie von Art. 59 der Bundesverfassung im internationalen Rechts- 
verkehr, Zurich, 1942, p. 36. 
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relation between child and defendant, who receives the status of legal father. 
The other limits itself to the condemnation of the defendant to pay alimony 
for the child. As to the international jurisdiction: For the former category, 
there is a direct rule, in article 8, Act of 1891 (forum patriae, see supra Ill). 
But this disposition does not apply to the latter category. And the Act has no 
other rule for this second group of cases. The solution of the jurisdictional 
problem must be drawn from article 312 I Civil Code. This article says (in 
initio) that mother and illegitimate child can sue in the canton where they 
are domiciled at the time of the birth of the child, even if the defendant is 
domiciled in another canton. In international terms, under the same article, 
mother and child domiciled in Switzerland at the time of the birth can in- 
stitute action in Switzerland, even against a defendant domiciled in a foreign 
country.° 

Yet not all gaps can be filled in this way, because federal law on inter- 
cantonal jurisdiction is itself not exhaustive. It is particularly incomplete in 
the field of rights in things and of obligational law. 

V. Therefore, we must look somewhere else for the answer to many 
questions of international jurisdiction. Since federal law is mute, we must 
turn to cantonal law. 

Naturally, in a federal State like Switzerland, it seems to be reasonable that 
federal, instead of cantonal, law should distribute the competences among 
the members of the federation. Otherwise, it might happen that, on the one 
hand, two or more cantons should claim competence (which could lead to 
contrariety of judgments), on the other hand, none of the cantons should ac- 
cept competence (which would constitute a denial of justice). According to 
this principle, one may say that cantonal law should limit itself, primarily, to 
provide for the distribution inside the canton, among the districts. But owing 
to the imperfection of our system, it is difficult to question that this same 
cantonal law subsidiarily may have a second task: to take the place of the 
defective federal law, for distribution from canton to canton, and between 
Switzerland and foreign countries.’ In this way, at least, no gaps are to be 
feared any more, because, and this is extremely important, cantonal law 1s 
complete, exhaustive; the law of every Swiss canton, different in this respect 
from federal law, contains, in addition to a series of special rules, a general 
clause providing for the competence of the forum domicilii rei. 

The constitutional history of our country confirms this result. Jurisdiction, 
at any level, is held a matter of procedure. Now, procedure, like any other 
part of legislation, originally was in the competence of the cantons. Then, 


8 B.GE. 79 (1953) Il. 345, Bastos de Barros; 82 (1956) II. 570, Maier; (even if the 
mother is alien; the case when she was not domiciled in Switzerland at the time of the 
intercourse, is not yet decided). 

7Mr. M. Guldener maintains an interesting, but somewhat peculiar, opinion. He 
thinks that cantonal jurisdictional law may help to supplement insufficiencies of federal 
law on the international, but not intercantonal, level. In other words, federal law on 
intercantonal jurisdiction has no gaps; or, more exactly, on this point the gaps of the 
federal written law are covered by non-written principles of the same level. (Das inter- 
nationale und interkantonale Zivilprozessrecht der Schweiz, Zurich, 1951, p. 79-80; 
Schweizerisches Zivilprozessrecht, 2nd ed., Zurich, 1958, p. 60-62). But, practically, these 
non-written principles of federal law have to be found in the comparative study of 
cantonal law. Everyone knows the relativity of this kind of study. 
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gradually, the central power, impelled by the necessities of the federal com- 
munity, began to regulate some points of procedure and jurisdiction (Act on 
Civil Status and Marriage, of 1874—repealed by the Civil Code—; Act of 1891, 
quoted above, under III, etc.). But these “encroachments” were considered, if 
not as exceptions, at least as isolated phenomena. And even in 1898, when the 
right of legislating on all matters of civil law was offered to the federal power, 
procedure was declared to remain in the cantonal power “as in the past.” 
The complete utilization of competence as respects the civil law, in the Civil 
Code, was, it is true, the occasion of some more “encroachments” in questions 
of jurisdiction (arts. 144, 262 II, etc.). Nevertheless, this did not suffice to 
make a comprehensive system of federal jurisdictional law, so that, even now, 
Swiss judges do not feel at all troubled when they seek in cantonal law to 
supplement the rules of intercantonal, or even international, jurisdiction. In 
other words, there is nothing to wonder at, if a rule originally intended to 
delimit territorial competence between Lugano and Locarno is utilized to 
answer a jurisdictional controversy involving two litigants, both domiciled in 
a foreign continent. 

VI. Finally, it might be useful to review, in a few lines, the Swiss system 
of indirect jurisdiction. 

(a) In the international field, all the federal rules on direct jurisdiction 
quoted in paragraphs III and IV, supra, are applicable, analogically, to the 
indirect jurisdiction: e.g. the decree of alimony rendered in the country 
where the illegitimate child was domiciled at the time of birth is enforceable 
in Switzerland (art. 312 I in initio Civil Code). Moreover, there are some 
special rules of federal conventionai law, in the treaties mentioned above, 
footnote 4. 

(b) Federal law gives also some solutions to the questions of indirect inter- 
cantonal jurisdiction, in the following way: Art. 61 Constitution (our “full 
faith and credit” clause) imposes the duty on each canton to recognize and 
enforce the civil judgments rendered in any other canton, under the con- 
dition that these judgments were rendered by a competent tribunal. Now, 
competence, in this sense, is affirmed or negatived according to the very rules 
of direct jurisdiction we have already quoted, supra, in paragraphs IV (federal 
law) and V (cantonal law, infra, c).* Thus, there is no difference between 
indirect and direct jurisdiction, with the exception of art. 59 Constitution, 
which is no rule indeed of direct, but certainly of indirect, jurisdiction, supra, 
footnote 5. 

(c) Cantonal law completes, as usual, the numerous gaps of the federal law. 
This has been seen as to intercantonal relations, submitted to art. 61 Constitu- 
tion: the competence is governed by the law of the canton where the judg- 
ment was rendered, as far as that law is not limited by federal law. As to the 
international regulations not governed by federal law, competence, if it is 


required as a condition of recognition or enforcement by the law of the canton 


® The attempt to elaborate, on this precise point, a complete network of federal law, 
based upon art. 61 Constitution, did not succeed. See B.G.E. 47 (1921) I. 93, Bossard; 
Burckhardt, Walter, Kommentar der schweizerischen Bundesverfassung, 3rd ed., Berne, 
1931, p. 576; but see, now, B.G.E. 61 (1935) I. 262/3, Giesler; 71 (1945) I. 25, Schulthess 
& Schnyder. 
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where the judgment must be recognized or enforced, is determined now by 
the law of the said canton, now by the law of the canton or of the foreign state 
where the judgment was rendered, now by both of them. But, even in the 
first case, it does not seem that there be any difference between direct or in- 
direct jurisdictions. 


JEAN-FRANCOIS AUBERT * 


* Member of Neuchatel Bar, Associate Professor, University of Neuchatel, Faculty of 


Law. 
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Francescakis, Pu. La Théorie du renvoi et les conflits de systémes en drott 

international privé. Paris: Sirey, 1958. Pp. 306. 

The American reader will react to this book first with a condescending 
smile, then with something close to envy, and finally with excited interest. 
His first glance at the title and table of contents may arouse some regret at 
the tremendous effort spent on what seems useless academic enterprise. For 
American courts have only very recently and sporadically taken notice of the 
concept of renvoi, and have, where they have done so, shown their contempt 
by a rather crude mishandling of the doctrine.’ But taking a second look at 
the book and perusing at random a chapter here or there, our reader will 
probably be much impressed by the author’s depth of knowledge and thought 
which, in dealing with a seemingly useless subject, reaches into the very heart 
of the law of conflict of laws with an exhaustive, and we are tempted to say 
definitive, analysis of the many functions of the concept. And finally our 
reader will resign himself with a sigh of effort and anticipation to studying 
the book from cover to cover with growing excitement and marvel at the 
innumerable implications it has for the solution of problems which have oc- 
cupied him for years in his own work. 

Renvoi is that part of the law of conflict of laws, or, in the author’s 
terminology, of the law of the “conflicts of systems,” which purports to deter- 
mine the applicable law if the law first referred to by the conflicts law of the 
forum would itself have chosen another law. Only renvoi in the narrow sense 
of a reference back to the Jex fori has practical significance. This law of 
renvoi is of very recent origin and presupposes the prior acceptance of ab- 
stract rules assuming foreign laws to “govern” in particular situations. This 
acceptance in such universalist theories as those of “legislative jurisdiction” or 
“vested rights” (152 ff., 189 ff.) is not much older than the internationalist 
ideology of the middle of the last century.” Earlier, renvoi was unnecessary 
and meaningless. For the application of foreign law was, in effect, treated as 
an exception prompted by self-limitations of the /ex fort, the parties’ intention, 
or political considerations, without regard to any claim or self-denials by a 


1Perhaps the most outstanding example is In re Schneider’s Estate, 96 N.Y.S.2d 652 
(Surr. 1950), 100 N.Y.S.2d 271 (Surr. 1950). For criticism, see e.g., Falconbridge, Con- 
flict of Laws (2d ed. 1954) 233, 246 ff.; Nussbaum, American-Swiss Private Inter- 
national Law (2d ed. 1958); 26 ff. 

*See in general, Ehrenzweig, Conflict of Laws (1959) 3 ff. 

Significant support for the suggested genesis of renvoi may be found in a 14th 
century proposal of Ubertus de Bobio who, having with apparent reluctance accepted 
Balduini’s advocacy of the /ex contractus, assumes that the /ex fori may still remain ap- 
plicable where the /ex contractus itself does not wish to be applied to foreigners. 2 
Neumeyer, Die gemeinrechtliche Entwickelung des internationalen Privat-und Straf- 
rechts bis Bartolus 84 (1901). For other instances erroneously considered as “first mani- 
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first permitted the defendant to a tort action to justify himself under the law 
of Jamaica,* it would hardly have rejected such justification if Jamaica law 
had referred back to the English tort rule. When American courts first per- 
mitted reference to the wrongful death statute of a sister state, they did not 
examine whether the statute of the sister state would have yielded to the com- 
mon law rule of the forum. And certainly, once the conflicts law of contracts 
had been firmly established on the basis of the presumed intention of the 
parties,° this rationale excluded the idea of renvoi.® 

It is no coincidence, therefore, that the specter of renvoi first arose in France 
after the invasion of Mancini’s nationality principle with its internationalist 
pretense (238). Prior to this interlude, a French court would hardly have 
found any difficulty in applying French law to the succession after a French 
resident, to movables located in France. It was the new-born international 
“competency” presumably pointing to the decedent’s Bavarian nationality, 
that forced the French court in the famous Fargo case of 1878 (237 ff.) to 
reach this obvious result in a “kind of repentant” return to earlier solutions 
(239), by a detour through the conflicts law of Bavaria, which was held to re- 
fer back to the French law of the situs and factual domicile. Since then this 
new principle of renvoi has been said to have been consistently applied by 
courts in France and elsewhere as an essential part of the law of conflict of 
laws (95 ff.). 

Francescakis has shown that this has not been so with regard to the law of 
France. All decisions from 1878 to 1939 have been limited to cases involving 
successions to movables of foreign nationals (237), with only one later case 
involving personal status (238, 240). In all these cases there clearly applied 
the court’s admitted concern for regulating, “according to its own views, in- 
terests arising within its territory” (235). The practice of the lower courts has 
remained inconclusive (242 ff.) and was largely determined, as it is in this 
country, by an irrational law of jurisdiction (46 ff., 253 ff.), and by the fact, 
so often ignored by courts and writers, that those cases in which renvoi was 
not applied, are hardly ever included in the analysis of the allegedly pre- 
vailing rule. 

We must thus agree with the author’s conclusion that in effect renvoi has 
been used in France only as a tool for restoring common sense resort to the 
lex fori where justice is threatened by dogmatic pretense of a priori “compe- 
tencies” of foreign “governing” laws; and that therefore either legislative’ or 
judicial adoption of a general principle of renvoi is “absolutely undesirable” 
(261). It may be hoped that the courts of other countries will find in this 








festations of the renvoi doctrine,” see Lewald, La théorie du renvoi, 29 Recueil (1929) 
519, 533. 

*Mostyn v. Fabrigas, [1774] 1 Cowp. 161, 98 Eng. Rep. 1021. 

5 This obvious rationale, expressed or implied in the entire history of the contracts 
rule [see Yntema, “Autonomy” in Choice of Law, 1 Am. J. Comp. L. (1952) 341; 
Ehrenzweig, Adhesion Contracts in the Conflict of Laws, 53 Colum. L. Rev. (1953) 
1072], was generally recognized until the doctrine of vested rights and its equivalents 
denied the parties the right to “legislate.” Ehrenzweig, Conflict of Laws (1959) 11, 147. 

® Nussbaum, Principles of Private International Law (1943) 95. But see e.g., Mason v. 
Rose, 176 F.2d 486 (2d Cir. 1949). 


7 The book under review contains a valuable compilation of renvoi legislation (265 ff.). 
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conclusion an additional reason for following the near-general rejection of the 
renvoi doctrine in current literature.* 
ALBERT A. EHRENZWEIG * 


* Member of the Board of Editors. 

8 See e.g., Nussbaum, op. cit. supra note 6, at 92; 1 Rabel, Conflict of Laws (1945) 
70; Batiffol, Traité elémentaire de droit international privé (2d ed. 1955) 253 ff.; 
Cheshire, Private International Law (5th ed. 1957) 62 ff.; Korkisch, Der Anteil der 
nordischen Lander an den Fragen des Internationalen Privatrechts, 23 Rabels Z. (1958) 
599, 614 ff. See also Mendelssohn-Bartholdy, Renvoi in Modern English Law (1937); 
Schreiber, The Doctrine of the Renvoi in Anglo-American Law, 31 Harv. L. Rev. (1918) 
523. For a defense, see Griswold, Renvoi Revisited, 51 Har. L. Rev. (1958) 1165; Inglis, 
The Judicial Process in the Conflict of Laws, 74 L.Q. Rev. (1958) 493. The cases re- 
ferred to by Dean Griswold, supra, as properly applying (1186 ff.), or as improperly 
rejecting renvoi (1204 ff.) are probably all explainable by a reformulation of the con- 
flicts rule allegedly applied. Indeed, “the result is the same whether the foreign rule 
applicable to extrastate elements is looked to because it is defined into the ‘internal law’ 
or because the reference is to the ‘whole law’ of the foreign country” (1198). See also 
Cook, The Logical and Legal Bases of the Conflict of Laws (1942) 248 ff. Where courts 
have been compelled to make renvoi an essential part of their practice as they have in 
Japan, such practice indicates a fundamental flaw in the primary rules. See Ehrenzweig, 
Ikehara and Jensen, American-Japanese Private International Law (forthcoming). 


Reppen, K. Legal Education in Turkey. A Comparative Study. Istanbul: 

Fakulteler Matbaasi, 1957. Pp. ix, 152. 

This book by Professor Redden, as stated in the preface, is a “pilot study” 
dealing primarily with the program of legal instruction provided by the Law 
Faculty of Ankara University, where the author spent some time as Co- 
Director of the Legal Research Institute. The Institute was created in ac- 
cordance with an agreement between the United States Foreign Operation 
Administration, the New York University Graduate School of Public Ad- 
ministration and Social Service, the University of Ankara, and the Ministry 
of Education of Turkey. Located in the Faculty of Law of Ankara University, 
its purpose is to survey the legal profession in Turkey and to carry out a 
program of research, publication, and continuing legal education. The present 
volume is the sixth of a series published either in Turkish or in English, 
under the title “Joint Publication Series.” 

The book is divided into fifteen chapters, preceded by short introductory 
notices and followed by several appendices including a directory of deans 
and professional staff, the curriculum, law chairs, and publications of the 
Faculty of Law of Ankara University, as well as a table of contents of an 
issue of the Review published by the Faculty (Vol. 12, 1955), the program 
of a conference held in Ankara under the auspices of the Faculty on the sub- 
ject “The Organized Bar in Turkey and the United States,” the curriculum 
of the Faculty of Political Sciences, and the publications of the Turkish Law 
Association. In the main part of the book, after a general outline of Turkey 
(the country, its people, and customs) and of the Turkish legal system, fol- 
lowed by a brief history of Turkish legal education, the author analyses and 
comments on various aspects of Turkish legal education in the following 
order: Governmental Supervision and General University Organization, Law 
Faculty Administration, The Law Faculty Staff, Admission Requirements, 
the Student Body, the Program of Study, the Method of Instruction, Degree 
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Requirements, Facilities, Honors and Awards, Research and Publication, 
Postgraduate Activities, Professional Law Associations concerned with Legal 
Education, and the special role of the University of Ankara Political Science 
Faculty. 

Professor Redden states that his study is designed to serve two purposes. 
The analysis of various problems of legal education in Turkey, followed by 
comments concerning the approach of the United States in particular and of 
other countries in general in dealing with these problems, may “better de- 
termine what changes, if any, are required in the present legal training” in 
Turkey. Secondly, the English reader is given a detailed picture of the legal 
education provided by Turkish law schools. 

We must praise the author for the effort displayed in his book to attain 
these objectives. His analysis of the various aspects of legal education in 
Turkey and his comments and comparisons, mainly based on the American 
system, are very enlightening. We have no doubt that this study will be in- 
cluded among the principal items to take into consideration by anyone desir- 
ing to deal with legal education in Turkey. Indeed, for the English reader, it 
is the only detailed up-to-date source of information on the subject, following 
the brief but sound article by Professor Elliott Cheatham in Volume 2 of the 
Journal of Legal Education, 21. 

The mastery with which most parts of this study are conducted induce 
us to make a few remarks. We believe that the parts “Source of Turkish Law” 
and “Brief History of Turkish Legal Education” could be more explicit as to 
give the reader a more accurate view of the historical development of legal 
education in Turkey. Especially, a few words concerning the questions why 
the education provided by the Medressehs, in which the teaching of law and 
religion was mixed, should have worsened things during the decline of the 
Empire, why the schools established on the European pattern during the 
nineteenth century met with opposition from the Ulema, the product of 
the Medressehs, who feared to lose their political and social power, and why 
the reforms carried out after the Republic was established in 1923 under the 
leadership of the late great Kemal Atatiirk have been oriented toward a 
complete “westernization” of Turkey—the State being proclaimed secular and 
the adoption of the European legal system and methods of legal education 
being rightly thought of as a prerequisite to the success of the reforms—would 
not have been superfluous. Certain differences, however minor, in the method 
of instruction and examination between the Istanbul and Ankara Law Facul- 
ties, the former having adopted the “semester” system of the Swiss universi- 
ties, could also have been mentioned. 

Furthermore, at the beginning of the appendices, one would expect to find 
a translation of the Law of Universities (Statute No. 4936), mentioned by the 
author at some length in the first chapter, and of the Regulations of the 
Ankara and Istanbul Law Faculties: this would enable the reader to get a 
sound view on legal education in Turkey, much more than the Program 
on the Conference on Organized Bar Associations in Turkey and the United 
States (Appendix G) or the list of the publications of the Turkish Law In- 
stitute (Appendix I). 
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In spite of these few remarks, it should be repeated that this study of 
Turkish legal education by Professor Redden is most welcome as the first 
detailed study with constructive criticism on the subject. 


REHA POROY 


Hirscn, E. E. Das Tiirkische Aktienrecht. Vol. 5, Auslandische Aktienge- 
setze, herausgegeben von der Gesellschaft fiir Rechtsvergleichung. Frank- 
furt am Main—Berlin: Alfred Metzner Verlag, 1959. Pp. xx, 184. 

Dr. Hirsch spent several years in Turkey, teaching law (mainly commercial 
law) at the Universities of Istanbul and Ankara. He used to lecture in 
Turkish, in which he was fluent, and is the author of textbooks—his Com- 
mercial Law Textbook being edited twice—and of many articles in this 
language. During his stay in Ankara, he was responsible for the draft of the 
new Commercial Code, put in force in 1957. Although the text was subse- 
quently modified by a committee of experts, we may say that he can be 
credited for most of the good and blamed for most of the bad in connection 
with the Code. Consequently, this book dealing with the provisions regulat- 
ing corporations (in Turkish, Anonim Sirket, in accordance with the 
continental denomination) is not a mere translation into German of the 
various articles of the Code relating to the subject. It gives a general outline 
of the commercial law of Turkey and contains the translation of the pro- 
visions regulating business associations in general (arts. 136-152). Moreover, 
by means of numbered small notes added to each article, Dr. Hirsch either 
explains the meaning and implications of the terms used in the text or shows 
their connection with other provisions of the Code. 

In an introduction divided into three parts, the author first gives a sum- 
mary of the commercial legislation of Turkey. He mentions the Code of 1850 
and outlines the system of the Codes of 1926 and 1957, which latter were 
under the influence mainly of the German and Swiss laws respectively. In 
the second part, the social and economic factors related to the economic 
policy of the Turkish Republic in connection with capital stock (Aktien- 
wesen) are reviewed. After the abolition of the capitulations by the Treaty of 
Lausanne, the young Republic of Turkey needed money for various enter- 
prises. No private capital market being available in the country and the State 
being unwilling to call upon foreign capital at the time, so-called “Economic 
State Enterprises” were formed (Law No. 3640). These were legal entities 
with limited liability, their capital being provided by the state. While in 
Turkey, Dr. Hirsch has been an ardent opponent of those who sought to 
include the “State Enterprises” among the judicial persons of public law, 
and argued that they were simply a variation of the commercial law corpora- 
tion. His thesis lately has seemed to prevail, as private capital has been ad- 
mitted to participate in some of these ventures. In the last paragraph of the 
second part, the economic policy of the Turkish Government relating to ac- 
tivities of joint-stock companies is explained at some length. In the third part 
of the Introduction, the author outlines the law of corporations, including 
reference to certain statutes concerning the subject, such as Statute No. 6224 
for the Promotion of Foreign Capital. 
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Although the main object of the work is to give a translation of the articles 
of the Turkish Commercial Code regulating corporations, we must repeat 
that the author has achieved something more in his book. 

REHA POROY * 


* Associate Professor of Law, Istanbul University, Visiting Fellow, University of 
Michigan. 


Taxation in Australia. World Tax Series. Harvard Law School International 
Program in Taxation. Boston/Toronto: Little Brown and Company, 1958. 
Pp. xxix, 326. 

This book is published as part of the World Tax Series emanating from the 
Harvard Law School International Program in Taxation. It is the work of 
Walter W. Brudno, a staff member of the Program, and a “foreign” re- 
search group in the Faculty of Law of the University of Sydney under the 
direction of Professor K. O. Shatwell. 

The preparation of this book was prompted by a UNESCO resolution re- 
questing the publication of a world tax service to assist the promotion of 
trade and investment between countries. It seems that the persons most likely 
to benefit from this publication are investors of foreign capital in Australia 
and their advisers. In the period since the Second World War the industrial- 
ization of Australia has proceeded rapidly. This change which is linked with 
a very ambitious immigration program has called for large-scale private in- 
vestment of capital. Most of the capital from external sources has come from 
the United Kingdom but an increasing amount comes from North America. 
The number of business men and their legal advisers concerned to know 
something of Australia’s taxation laws in America alone must now be con- 
siderable. 

Although this work appears to refer to all significant forms of taxation in 
Australia, the emphasis is very much on income tax. Whereas the analysis of 
income tax occupies approximately two thirds of the book, the treatment of 
estate and gift taxes takes up only twelve pages. Even in the analysis of in- 
come tax, the authors have set out to provide no more than a conspectus of 
the statute law together with references to some of the case-law. 

An Australian lawyer engaged in estate planning has to bear in mind the 
pervading influence of a provision which is possibly unique in tax law and 
which poses important questions concerning the judicial process. That pro- 


vision is s. 260 of the Income Tax Assessment Act 1936-1958 (C’wlth of 
Aust.) : 


“260. Every contract, agreement, or arrangement made or entered into, 

orally or in writing, whether before or after the commencement of this 

Act, shall so far as it has or purports to have the purpose or effect of in 

any way, directly or indirectly— 

(a) altering the incidence of any income tax; 

(b) relieving any person from liability to pay any income tax or make 
any return; 

(c) defeating, evading, or avoiding any duty or liability imposed on 
any person by this Act; or 

(d) preventing the operation of this Act in any respect, 
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be absolutely void, as against the Commissioner, or in regard to any 
proceeding under this Act, but without prejudice to such validity as it 
may have in any other respect or for any other purpose.” 


It is perhaps a measure of the limited depth of treatment aimed at by the 
authors that there is no discussion of this provision apart from two short 
references and that there is no treatment of its epexegetical cases. Even if 
the authors had wished to provide a more detailed work, they would have 
been faced with a dearth of legal literature on Australian taxation. In 
Australia there has been no feeling among lawyers generally that they should 
take the lead in the field of tax practice. As the authors point out, the practic- 
ing taxation experts in Australia have usually been professional accountants. 
There has been little comparable to the highly sophisticated estate planning 
in which English and American lawyers engage. There are signs that this 
state of affairs is changing. In recent years Australian law schools have begun 
to show an interest in the academic study of tax law, and the current expan- 
sion of Australia’s economy will probably create more demand for the services 
of the lawyer as a tax adviser. 

To what extent is the volume a contribution to the comparative study of the 
law? Without the information in this book, comparative study could not be- 
gin; but the book does no more than provide basic information. A thorough- 
going comparative study by lawyers would be concerned with the operation 
of concepts of property law in relation to taxation. To ensure an adequate 
depth of treatment each study would need to be confined to a topic as specific 
as, for example, the tax treatment of annuities, the valuation of corporation 
stock, the affinity between trusts and corporations, the judicial approach to 
interpretation of tax statutes, or the problem of “gifts” which are not really 
gifts because of benefit reserved to the “donor.” It is to be hoped that the 
International Program in Taxation of Harvard Law School will embark 
on some such studies as contributions to comparative law. 

The reviewer has been concerned to show the limits of this volume, but 
they were limits designed by the authors. Within those limits the arrangement 
of the subject matter and the mode of exposition are wholly admirable. The 
book can be warmly recommended to anyone who seeks a general acquaint- 
ance with the structure of Australian tax law. It appears to fulfill the require- 
ments of the UNESCO resolution which called it forth. The book’s value is 
enhanced by a really abundant index. The bibliography of Australian legal 
periodicals is, however, not complete: it fails to mention Res Judicatae or its 
successor the Melbourne University Law Review. 


H. A. J. FORD * 


* Reader in Law, University of Melbourne. 


Jenninos, I. Problems of the New Commonwealth. Published for the Duke 
University Commonwealth Studies Center. Durham: Duke University 
Press; London: Cambridge University Press, 1958. Pp. xi, 114. 

Perhaps no present day British constitutionalists have had such a close 
everyday contact with the evolution of the “New Commonwealth” in Asia 
as Sir Ivor Jennings. As Vice-Chancellor of the University of Ceylon from 
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1942 to 1945, Constitutional Adviser and Chief Draftsman for Pakistan in 
1954-5, and a member of the Malayan Constitutional Commission, he had 
a wealth of experience to draw upon for the series of three lectures he gave 
at the Commonwealth Studies Center at Duke University in 1957, and which 
are reproduced in this volume. Focussing his attention on India, Pakistan, 
Ceylon, and the Federation of Malaya, Sir Ivor not only seeks to underline 
the problems of politics, economics, nationalism, and racialism, which are the 
themes of these lectures, but adds a shrewd sprinkling of personal assessments 
of the epoch-making constitutional changes of the last fifteen years in these 
countries, which is the most valuable feature of this monograph, particularly 
as the text is undocumented. 

Putting forward a “favorite thesis” that the root of political problems rests 
in emotion, Sir Ivor reiterates in his first lecture on political problems, that 
much of what has been done in Asia in the name of nationalism or com- 
munalism can only be understood as pure emotion, incapable of rational 
justification. This viewpoint is certainly not new, but thé lessons which are 
drawn from the results of this state of mind provide a warning for both the 
so-called “colonialist” powers and those embryo nations which are still 
colonies. The danger of transferring power too quickly, to appease nationalist 
sentiment, has already been seen in the enmity created between India and 
Pakistan and the long hard road towards political and administrative stability 
in Burma. If there was less emphasis on reaching a quick and final solution to 
take over problems, such stresses which have developed after independence 
might well be obviated in the future. In some past instances, a waiting period 
amounting only to months might have been sufficient. Sir Ivor, for example, 
believes that if Britain had waited for another six months before transferring 
power in India much of the subsequent conflict between India and Pakistan 
might have been avoided. 

Admittedly leaving aside the need to reach pragmatic solutions to accede to 
independence demands and retreating to the ivory tower of the technical 
constitutional lawyer and administrator, Sir Ivor suggests four conditions 
which should be satisfied before power is transferred to a colony. Firstly, he 
believes that there must be a sufficiently large group of educated politicians 
to whom power can be transferred. The balance of power between local, 
racial, and religious groups should be settled before independence. A transi- 
tional constitution should be introduced to enable local politicians to gain 
experience whilst the colonial power retains the main reins of government. 
Time should be allowed for the public service to be permeated by local men. 
The only trouble with this four-pronged solution to ease the pangs of growth 
to nationhood is that it has to contend with the “pure emotion” of national- 
ism, and it would certainly not be practical politics now to adhere to all of 
these precepts in granting independence to colonial territories in the for- 
seeable future. Unfortunately, the present policies of the United Nations 
would also seem to preclude the application of much of this persuasive rea- 
soning by Sir Ivor to the task of fitting trust territories for independent 
existence. 

The second lecture adds little, if any, new material to an understanding of 
the economic problems faced by the Asian members of the Commonwealth, 
but the understanding which the author gained during his long stay in Asia 
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enables him to argue convincingly that many of the criticisms levelled at the 
British for economic exploitation in Asia are unfounded. The final lecture on 
“Nationalism and Racialism” also seeks to keep in perspective the legacy of 
British thought and policy which has influenced so many of the twentieth 
century attitudes in the Asian Commonwealth countries. Pointing out that 
nationalism was an English importation, until recently invariably expressed 
in Fnglish, he views nationalism as having a distinctly Victorian aroma, 
which is old-fashioned British imperialism in an Asian guise, put forward by 
Asians educated in England. This background of western education leads to 
a deep-seated conflict in which many Asians want their countries to be as 
technologically and administratively advanced as the West, but because their 
nationalism must be Eastern, they cannot admit that the Western philosophi- 
cal and scientific foundations upon which these advances rest have any 
superiority over the philosophical and scientific foundations of Eastern 
culture. 

This conflict remains to be resolved, and it may well be that its outcome 
will finally determine the path of the Asian members of the Commonwealth 
in deciding whether to remain within the framework of the Commonwealth 
of Nations under the spiritual leadership of Britain as agent for the West. 
Sir Ivor rightly makes no prognostication on Commonwealth ties in the 
future. Almost all of the present ageing generation of leaders who led these 
countries to independence have had educational and cultural ties with Britain. 
Britain still educates a large segment of the professionally trained in these 
countries, but more and more students are being trained at home or in such 


countries as the United States and Australia, where the outlook they gain is 
different. The Commonwealth has experienced secession and fundamental 
constitutional changes in the last fifteen years, and it is hardly likely that the 
coming years will see these evolutionary processes stayed. 

ALEX. C. CASTLES * 


* Senior Lecturer in Law, University of Adelaide, South Australia. 


Hochverrat und Staatsgefahrdung. (Decisions of the Bundesgerichtshof 
(German Supreme Court)) with an introduction by Dr. Walter Wagner. 
Karlsruhe: C. F. Miiller Verlag, 1957, Pp. xviii, 389. 

Whom are we to call a traitor? This question has vexed men as long as 
they have banded together in political units. Polybius posed the question over 
one hundred years before Christ, and it formed the basis of his scathing criti- 
cism of Demosthenes (Polybius XVII, 13). Polybius was an historian writing 
after the fact, whereas Demosthenes spoke while ihe commitment of the 
Aecheans to one side or the other of two more powerful forces was still a 
burning issue. West Germany today finds itself in a parallel situation and is 
naturally committed to that side which gave it the opportunity to enjoy a re- 
vival of democracy. The conflict between the infiltration processes launched 
from the East and the preservation of individual rights and freedoms presents 
formidable problems to the infant Republic. 

This book attempts to declare for West Germany the answer to the 
question, “Whom shall we call a traitor?” It is interesting and informative 
for two reasons. It reports the decisions which provide fiber and strength 
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for the criminal statute punishing traitorous conduct. It also reveals the 
pattern of communist tactics in a free European country. 

With the vision of the erosive disintegration of the Weimar Republic 
fresh in the memory of the legislature of the new Government in 1953, the 
lawmakers continued in force the statute that had been used by the High 
Commission to prosecute subversive activities during the military government 
period. This provision had previously been copied by the Western Allies from 
the Swiss Criminal Code, where it was designed to reinforce traditional 
Swiss neutrality. Technically, this statute in Germany is called the Strafrechts- 
dnderungsgesetz (Statute amending the Criminal Code), and the more 
pertinent sections are set forth as an appendix to the book. 

The terms of this statute are broad and comprehensive, including many 
general terms of political import and extending even to preparatory acts. 
The breadth of definition leaves the courts ample room for interpretation 
and, at the same time, a basis for the protection of the personal freedoms and 
basic rights of defendants. 

As a deterrent to the favorite communist tactic of employing a “front or- 
ganization,” the statute also renders criminal the organization of, or participa- 
tion in, any association directed against “constitutional order.” The German 
and Swiss concept of an attempt to commit a crime is fundamentally broader 
than that of the common law. There an objective rather than a subjective 
test is employed, and specific acts constituting a part of the crime are not an 
essential element of the attempt. The crime of “preparation for treason or 
betrayal” under Sec. 81 of this German statute is even broader than an ob- 
jective attempt and probably would encompass a conspiratory intent ac- 
companied by any minute act of preparation. In the second case reported, a 
prosecution of certain leaders of the communist party for their activities in 
the so-called “Program for National Reunification of Germany,” this Section 
was applied to a printed circular. No proof of its circulation was required 
for it to constitute a “preparation.” 

The book reports seven decisions, each 30 to 70 pages in length, the entirety 
preceded by a foreword by Dr. Walter Wagner, the Federal prosecutor. Each 
case exposes intrigues against the struggling new state by the technique of 
an association or nonprofit organization with a name indicative of altruistic 
purposes. The reports cover the period from May 6, 1954, to June 4, 1956, and 
impress the reader with a cautious preservation of due process and a de- 
termination of the Court to preserve and strengthen the framework of free 
government. The style of the opinions is clear and surprisingly narrative, but 
they do belabor the details of the material in each article written for some 
tract or pamphlet by the defendant. Despite that ponderousness of data, the 
connections of these “fronts” with East Germany and the Soviet Government 
provide a clear grasp of the magnitude of the attack and the extraordinary 
financial aid furnished. The consideration of the rights of the defendants 
and the fair treatment of the evidence are notable throughout. 

The pattern of activity is similar in each case, whether the activity is a 
youth group, a committee for a plebiscite (on rearmament), a committee for 
reunification, or a society for social action. Libelous pamphlets making false 
accusations against the government and accusing the administration of in- 
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citing aggressive war were printed by the leaders and circulated by the mem- 
bers. These applied vile epithets to officials of the government and implied 
that only the communists want peace. 

If the decisions were viewed as fiction, one could well say that the char- 
acters were stereotyped and colorless. It is customary for German criminal 
decisions to discuss defendants’ biographies, and in these instances most de- 
fendants have a similar background. Each was young, impressionable, and 
disillusioned when pressed into the front lines of crumbling resistance on 
the Eastern front. When taken prisoner, he was placed in a camp with older 
communists where he received basic indoctrination in Marx, Lenin, Engels, 
and Stalin. Once each had reacted properly to this exposure, he was recom- 
mended to an Antifa school (Antifascist training). Here also the name was 
deceptive, for this was merely a training center for propaganda and espionage 
activities. After several years in this school, each defendant was returned to 
West Germany as a part of a group of released prisoners of war. Thereafter, 
each reported at once for duty with some Communist Party organ in West 
Germany and enjoyed extremely rapid promotion within the group. The 
control point for these organizations was traced directly to some branch of 
the East German Government or the SED party in East Germany. As Dr. 
Wagner emphasizes in his excellent introduction, the leniency of the penalties 
(6 months to 5 years in most cases) is glaring when compared with the death 
sentences imposed for similar infractions of the law in the East Zone or in 
the Soviet Union. 

Although German decisional interpretation lacks the power of precedent 
prevailing at common law, these decisions provide an authoritative basis for 
the literature of West German jurisprudence and thus should prove extremely 
influential. It is through such influence that they affect future interpretation. 

The book is strongly recommended to those interested in either com- 
munism as an aggressive philosophy of power politics or in comparative 
criminal law. It is an important book also, because in it we see our allies in 
action on our side of the cold war. A communist victory can subject the 
German court to the same criticism in modern history, which Roman history 
imposed on Demosthenes, but despite the criticism by Polybius, Demosthenes 
is remembered as a champion of democracy. 

ROBERT CHARLES KELSO * 


* Associate Professor of International Law, American Institute for Foreign Trade, 
Phoenix, Arizona. 


Matuiysen, P. Le Droit de la Communauté Européenne du Charbon et de 
l’Acier. Une Etude des Sources. The Hague: Martinus Nijhoff, 1958. Pp. 
208. 

VatentINE, D. G. The Court of Justice of the European Coal and Steel Com- 
munity. The Hague: Martinus Nijhoff, 1955. Pp. xi, 273. 

On February 10, 1958, the five-year transitional period of the European 
Coal and Steel Community ended and a common market for coal and steel 
was established among the Benelux countries, France, Germany, and Italy. 
One month earlier, on January 1, 1958, the Treaty of the European Atomic 
Energy Community (EURATOM), designed to bring about a nuclear com- 
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mon market, and the Treaty of the European Economic Community for a 
common market extending to all areas of economic life entered into force 
among the same six countries. These Treaties pose new and important legal 
problems. They are implemented by Community organs: the High Authority 
of the Coal and Steel Community and the Commissions of the new Com- 
munities together with the Councils of Ministers issue administrative acts 
and general regulations, while a common Community Court of Justice con- 
siders appeals against these administrative acts. What is this new “Com- 
munity law” and upon what sources of law do the Court and the administra- 
tive organs draw in shaping it? Mr. Mathijsen undertakes to answer these 
questions with regard to the Coal and Steel Community. However, many of 
his observations are equally applicable to the new Communities. 

Defining the “sources of law” to include “all the written and unwritten 
elements from which positive law can be deduced” (p. 9), Mr. Mathijsen first 
concludes that the Community’s written law is composed of the Treaty (with 
the ratification debates in the national parliaments providing assistance in its 
interpretation), the administrative acts issued by the Community organs, 
and the international agreements concluded by the Community. He investi- 
gates the extent to which elements of international law and municipal law 
are part of the Treaty law. Reasoning with Kelsen,’ Mr. Mathijsen finds that 
the Community itself is a subject of international law and that therefore rules 
of international law, as well as the Treaty law, are applicable to it. Inter- 
national law also governs the relationship between the Community Treaty 
and other international agreements to which it refers, for instance the General 
Agreement on Tariffs and Trade, as well as the disputes between member 
states of the Community. The last conclusion is perhaps open to question 
since disputes between members states are of two types, those growing out 
of the application of the Treaty itself and those which are essentially outside 
the Treaty. The relationship between member states can only be called an 
international law relationship, if the Community cannot be analogized at all 
to a federal-type organism but is conceived merely as an aggregate of inter- 
national and municipal law elements. If, however, the Community can be 
analogized to a federal entity in some of its aspects, then disputes between 
member states arising out of the application of the Treaty are not to be re- 
solved with reference to a rule of international law but with reference to 
municipal law. To take an example used by Mr. Mathijsen, the question of 
whether a state has abused its veto right would not be solved with reference 
to the international law rule of sic utere tuo ut alterum non laedas (p. 78) 
but with reference to municipal law notions of good faith in public ad- 
ministration. In contrast, a dispute not arising out of the application of the 
Treaty, such as the question of its termination by mutual consent for which 
it does not provide, are clearly to be resolved with reference to international 
law.’ Mr. Mathijsen might have clarified this admittedly disputed point had 
he included here, and not reserved until later (Chapter V), a reference to the 
conflicting views concerning the legal nature of the Community and stated 
his own position. 

In many instances municipal law elements are part of the Treaty either by 


1 Principles of International Law, 1952, p. 173. 
2 Cf. Jerusalem, Das Recht der Montanunion, Berlin and Frankfurt, 1954, pp. 44-47. 
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express reference or by implication. In Chapter IV the unwritten law of the 
Community is examined. It includes the general principles of law applicable 
in the member states which the Court of Justice will use—and in several cases 
has used—in the interpretation of the Treaty. Further, Article 95 of the 
Treaty, which has almost identical counterparts in the new Treaties, is a basis 
for the formation of unwritten law. This provision gives the Council of 
Ministers the power to extend the High Authority’s competence in cases 
where the Treaty is silent but where an extension of powers appears necessary. 
Indeed, this power was exercised for the first time after the writing of the 
book.’ 

Chapter V, finally, reviews the conflicting views regarding the legal nature 
of the Community. Mr. Mathijsen concludes that it cannot be fitted into the 
traditional categories but is characterized mainly by its independence of the 
member states and its direct effect, its Unmittelbarkeit, on private persons and 
enterprises. 

Some of the gaps in the Treaty provisions dealing with the sources of law 
were remedied in the new Treaties which make express provision for the ap- 
plicable law in contract and tort cases. Mr. Mathijsen’s valuable and singularly 
well-documented study is, however, also of great importance for the analysis 
of the new Treaties since many of the legal problems remain the same. The 
extensive English summary (pp. 179-193) adds to the utility of the book. 

Dr. Valentine’s book is an ambitious attempt to analyze the nature, or- 
ganization, and especially the competence of the Court of the Coal and Steel 
Community. Although perhaps not as thorough as the specialized earlier 
works by Steindorff on appeals for annulment of administrative acts* and 
Much on the Community’s responsibility,’ Dr. Valentine’s study is important 
as the first comprehensive book in English on this new “supranational” 
Court and its jurisdiction.® The book was criticized for being largely descrip- 
tive and for underestimating the still relatively significant rdle played by the 
member states in the Community;° yet it remains one of the most useful intro- 
ductory works for the American reader. It should also be pointed out that 
Dr. Valentine has supplemented his description of the Court’s jurisdiction 
with two articles reviewing some of the cases decided by that Court in the 
years 1954-1956.° 


PETER H. HAY * 


8 Decision No. 27-58 of November 5, 1958, Journal Officiel des Communautés Euro- 
péennes, November 14, 1958, p. 486/58. 

*“Die Nichtigkeitsklage im Recht der Europdischen Gemeinschaft fiir Kohle und 
Stahl,” Schriften des Instituts fiir auslandisches und internationales Wirtschaftsrecht, 
Vol. 2, Frankfurt, 1952. 

> “Die Amtshaftung im Recht der Europaischen Gemeinschaft fiir Kohle und Stahl,” 
Schriften des Instituts fiir auslindisches und internationales Wirtschaftsrecht, Vol. 3, 
Frankfurt, 1952. 

® See the favorable reviews by Johnson, 18 Modern Law Review (1955) 633 and Pro- 
fessor Schile, 16 Zeitschrift fiir auslandisches Offentliches Recht und V6olkerrecht 
(1955/56) 710. 

* Bebr, 65 Yale Law Journal (1955/56) 1227. 

8“The First Judgments of the Court of Justice of the European Coal and Steel Com- 
munity,” 20 Modern Law Review (1957), pp. 569-619; “The Competence of the Court of 
Justice of the European Coal and Steel Community,” Symbolae Verzijl, The Hague, 1958, 
pp. 387-402. 

* Research Assistant, University of Michigan Law School. 
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ScHWARZENBERGER, G. The Legality of Nuclear Weapons. Published under 
the Auspices of The London Institute of World Affairs. London: Stevens & 
Sons Ltd., 1958. Pp. vii, 70. 

Sincu, Nacenpra. Nuclear Weapons and International Law. Published 
under the Auspices of The Indian Council of World Affairs, New Delhi. 
London: Stevens & Sons Ltd., 1959. Pp. xviii and 265. 

Dr. George Schwarzenberger is well known as one of the keenest wits in 
the field of international law and his new analysis of the question whether 
nuclear weapons are “legal” or “illegal” is an excellent example of his skill in 
analysis and his caution in judgment. Unfortunately, we do not possess the 
similar analysis which was doubtless made by a Chinese scholar when gun- 
powder was first invented; and this reviewer does not recollect an Athenian 
text as to the legality of Greek fire, the ancestor of napalm. Other comparisons 
however are available; and compared with much of what is appearing re- 
garding the legality or illegality or extra and super legality of the invasions of 
Outer Space and the cis-lunar and trans-lunar areas, Dr. Schwarzenberger’s 
essay is a model of clarity. Opening with a brief exposé of the processes which 
“create” law, he reviews the relevant principles which are “behind” the laws 
of warfare; the chief one which emerges (and which is in these times being 
submerged again) is the idea that war is an affair of warriors and that at 
least some of the non-warrior population may not “legally® be decimated. 
Whether the first and second bombs dropped on two Japanese cities were legal 
is not here discussed; but the conclusion arrived at is that a ten-megaton 
weapon is quite certain to injure some of the “absolutely peaceful” population 
whose existence is not part of a war effort, and to that extent would be illegal 
warfare and a technical war crime. 

The major section is devoted to an orderly review of relevant individual 
rules of the international law of warfare as now understood, and the possible 
application of each one to nuclear weapons. The result, summarized at pages 
479, is discouraging. Reprisal, at the least, justifies responding to a nuclear 
attack with a nuclear counterattack. And in principle, the manufacture, pos- 
session, stock-piling, and testing of nuclear weapons is not illegal. The sug- 
gested conclusion is that if several nations pollute the general atmosphere 
with “dirty” or other fall-out, there may be an accusation that they are joint 
tortfeasors under international law. 

In ultimate conclusion, “legal restraints in the form of reprisals are such 
as may always be thrown to the winds”—an apt metaphor—“at the will or 
ill-will of any one of many present or future persons who at some moment 
have access to and control of these weapons, so that the rule that reprisal is 
legal” is hardly of a calibre commensurate to our problem. Dr. Schwarzen- 
berger’s final remark is weighty: “What is needed is a world public order 
which any of the parochial states can flout only at its own risk. Anything 
less may be all that is attainable, but falls sadly below the world safety mini- 
mum.” This reviewer can add nothing to that very serious and despairing 
note. As long as one party has nuclear weapons, there must be at least one 
other capable of reprisal. 

The importance of nuclear weapons has persuaded the enterprising Stevens 
house to bring us, on the heels of the Schwarzenberger essay, a much more 
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elaborated and well-documented work by the distinguished Indian scholar 
Nagendra Singh, whose degrees are from Cambridge, Dublin, Calcutta, and 
Bihar. Dr. Singh’s contribution adds a number of topics to the work: a 
chapter on the effect of nuclear weapons, which somehow seems less ter- 
rifying in comparison with the late winter slaughters in Tibet; a considera- 
tion of naval weapons and air weapons of conventional types compared with 
nuclear weapons. He considers individual self-defense apart from “collective” 
self-defense, the limitations of force and of judicial deterrents. Neither author 
condemns the manufacture and stock-piling or storage of nuclear weapons. 
Both authors predict that tests of atomic weapons, especially when accom- 
panied by “fall-out,” may properly give rise to serious legal claims for con- 
sequential damages and broad assertions of responsibility. Those who are 
intrigued by the slimmer volume will find great interest in examining the 
larger one, which is an excellent and far-probing study of this sudden modern 
problem. 


A. W. KNAUTH * 


* Member of the New York Bar. 
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Droit International. An- 
nuaire de l'Institut. Vol. 47. Session 
d’Amsterdam, Septembre 1957. Basle: 
Editions Juridiques et Sociologiques 
S.A. (Verlag fiir Recht und Gesell- 
schaft A G.) 1958. I: pp. 611; II: 
pp. 601. 

This volume (in two parts) of the 
Annuaire covering the Amsterdam, 
1957, session of the Institut de Droit 
International has been brought out in 
record time and with the usual per- 
fection due to the expertise of the 
secretary general of the Institute and 
his aides. The principal events of the 
Amsterdam session have been covered 
in this Journal in a note by Professor 
Quincy Wright (Vol. 7, p. 132). In 
addition to the debates, the resolu- 
tions which were adopted (an English 
translation is added), a table of all 
earlier resolutions voted by the Insti- 
tute, biographies of the newly elected 
members, necrologies (including one 
on George A. Finch by Joseph L. 
Kunz), and bibliographies, the vol- 
ume contains preliminary reports on 
subjects to be taken up at coming 
sessions. The conflicts specialist will 
read with interest the materials on 
renvoi in the second volume. They 
consist of a preliminary and a final 
report by Georges S. Maridakis and 
comments by the committee members, 
Ago, Alfaro, Cheshire, Gutzwiller, 
Makarov, Maury, Perassi, Valladao, 
Vallindas, Fernand de Visscher, 
Wengler, Yanguas Messia, and the 
non-member Hans Kelsen. A way 
should be found to publish the 125 
pages involved in an English transla- 
tion. We have had occasion to call 
attention to the fact that American 
private international law is not ade- 
quately represented in the Institut 
(this Journal, Vol. 5, p. 617). The 





contents of the volume under review 
furnish further proof. On the seven 
Institute committees dealing with 
topics of private international law, 
American legal science is not repre- 
sented at all. May we hope that, at 
the next session of the Institute, a 
start will be made on the liquidation 
of an extraordinary situation? 

KURT H. NADELMANN 


Bocscu, A. Universal Copyright Con- 


vention. An Analysis and Commen- 
tary. New York: R. R. Bowker Co., in 
cooperation with the Copyright So- 
ciety of the U.S.A., 1958. Pp. xxii, 
279. 

The author addresses himself to the 
professional man. The purpose of the 
book is not to provide systematic in- 
struction for the general reader in the 
matter of copyright law but to supply 
a source of information on the intrica- 
cies of the international agreement 
setting up minimum standards for 
copyright protection by the member 
nations. The backbone of the book is 
the text of the Universal Convention, 
to the articles of which the author has 
appended a number of brief separate 
studies containing analyses of various 
points of law and of the practical ap- 
plication of the provisions which they 
contain. The book is so designed that 
a lawyer may pick it up and consult it 
on a certain detail of law or a practi- 
cal point of copyright law without 
having to read it in its entirety. Even 
a cursory glance shows that the 
author has made it his purpose to 
round out each separate article so that 
it is an adequate source of informa- 
tion with only a minimum reference 
to other parts of the book. In other 
words, this is a typical reference work 
which ought to be on hand for ready 
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reference, and its value lies primarily 
in the fact that its many articles are 
self-contained concise studies very 
often of remarkable depth which may 
be read with profit without reference 
to its general framework. 

The work is written with a great 
amount of self-discipline, that is, the 
author has avoided all material which 
would constitute an obiter dictum to 
the actual problem at hand. 

The technique of a commentary 
may be compared with a whole sys- 
tem of probes into a subject, as con- 
trasted with a treatise which repre- 
sents a systematic single channel of 
inquiry tending towards a final goal. 
But this is only a superficial impres- 
sion. In fact, though our author al- 
ways keeps to the task at hand with- 
out getting involved in an exposition 
of the larger issues involved which 
transcend the narrow limits of each 
individual study, he is still able to 
weave in a theme surpassing the nar- 
row limits imposed by the need to 
supply the professional reader with 
information even on minutiae. In his 
running commentary he imparts in- 
formation on the place of the Uni- 
versal Convention in the grand sys- 
tem of both national and international 
rules governing the matter of copy- 
right. Although closely concentrated 
on each particular problem as it arises 
from the technical analysis of the 
provisions of the Convention, our 
author is able to introduce larger 
issues from the historical or compara- 
tive law background and to discuss 
the conflict of opinions which have 
been reflected in the provisions of the 
Convention. 

The commentary is followed by a 
section containing documents of the 
Geneva Conference, and extensive in- 
dexes which are extremely useful in 
this type of book. 

The reviewer would like to en- 
courage the author and the distin- 
guished sponsors of the publication to 
produce a companion volume giving 
the history of copyright law from a 


different angle, with emphasis on the 
basic problems of copyright, and 
describing the evolution of ideas for 
the protection of copyright. Although 
much of the material is already in the 
commentary, a review of the entire 
problem in a systematic manner 
would be most welcome. 

KAZIMIERZ GRZYBOWSKI 


Cowen, Z.—Carter, P. B. Essays on the 


Law of Evidence. Oxford: At The 
Clarendon Press, 1956. Pp. xvi, 270; 
Index, Pp. 8. 

As Professor Cowen and Mr. Carter 
point out in their preface, all this 
book purports to be is a collection of 
essays on a miscellany of topics in 
the law of evidence. The topics dealt 
with are the hearsay rule, as modi- 
fied by statute; Confessions and the 
doctrine of confirmation by subse- 
quent facts; Admissibility of evidence 
obtained through illegal searches and 
seizures; Similar fact evidence; the 
Opinion Rule; Admissibility of evi- 
dence of criminal convictions in sub- 
sequent criminal proceedings; Admis- 
sibility of unsworn statements by ac- 
cused persons; Compellability and 
Privilege; and, finally, Quantum 
of Proof. 

These essays represent a valuable 
contribution to a subject which is 
scarcely notorious for its clarity. The 
authors, with the scholarship one 
might expect from them, dissect and 
analyze each topic with minute care. 
It is sometimes difficult to agree with 
some of their conclusions (especially 
in the essay on Similar Fact evi- 
dence), but even when there is diffi- 
culty in agreeing with them there is 
usually an equal difficulty in finding 
some reason for disagreeing. 

It is unnecessary to discuss the 
essays at any length—it is enough to 
say that no one who wishes to deepen 
his understanding of the Anglo- 
American law of evidence can afford 
to disregard them. It must be men- 
tioned, however, that this is not a 
book for a student. It is for the 
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scholar who wishes to carry his 
thoughts on certain aspects of evi- 
dence to a further stage of refinement. 

For anyone who wishes to do this, 
these essays are a worthwhile acquisi- 
tion. They are also worthwhile for a 
purpose which the authors did not 
perhaps have in contemplation. The 
turgid style in which they are written 
acted on the present reviewer some- 
what more effectively than most of 
the commercially available sedatives. 
This is not to say that the essays are 
not highly illuminating—they are: 
but it requires a considerable effort 
on the reader’s part to switch on the 
light. 


B. D. INGLIS 


BEEcuHeErR, C. H. Wills and Estates under 
German Law; A Comparative Trea- 
tise of Civil and Common Law. Ber- 
lin: Titz Verlag Gmbh., 1958. Pp. 82. 

This little book presents, in outline 
form, the broad principles of German 
inheritance law with occasional refer- 
ences to United States law. The intro- 
ductory part points out some of the 
basic differences between German and 
American law; particularly well done 
is the discussion of the German prin- 
ciple of “universal succession” which 
excludes individual bequests as claims 
against the estate but treats them only 
as claims against the universal heir 
or heirs. The second part of the book- 
let deals with the “law of succession” 
and treats such subjects as the princi- 
ples of intestate and testate succession, 
the holographic will, the German 
public will, joint wills, revocation of 
wills, and the statutory share. Part 
three outlines the procedure of estate 
administration, part four discusses 
some problems of estate planning, 
part five treats problems of private 
international law pertaining to the 
law of succession. Part six, on double 
taxation, concludes the textual part of 
the booklet. 

Appended to the text is an extraor- 
dinary and most useful index which 
is actually a comparative legal dic- 
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tionary. Divided into five vertical 
columns, the index lists the English 
legal terms in the first column, the 
respective English legal meaning in 
the second, a reference to the German 
Civil Code for the German equivalent 
in the third column, and the German 
term in the fourth. The fifth column, 
finally, contains the reference to the 
page of the book where the term is 
treated. 

While it is highly commendable to 
add to the sparse English language 
literature in comparative law, espe- 
cially in such a rich field as the law 
of inheritance, it is unfortunate that 
the author failed to achieve his ob- 
jective of writing a “comparative 
treatise of civil and common law.” 
Although the author (who holds a 
German law degree and was a mem- 
ber of the German Bar) speaks with 
authority, his booklet is only a brief 
outline, better suited to giving a few 
practical insights into the workings 
of the German law than to adding to 
research in comparative law. The 
book gives no references to German 
legal literature nor to German deci- 
sions although one is expressly relied 
upon (p. 24). No discussion of legal 
theory, of “doctrine” so important in 
continental legal thinking, is in- 
cluded. Moreover, some of the au- 
thor’s conclusions, for instance that 
the definition of “domicile” given 
in the regulations to the United States 
Federal Estate Tax Law “seems 
workable in American-German re- 
lations and may supersede section 7 of 
the German Civil Code in interna- 
tional relations” (p. 54), are at best 
highly questionable and rather vague. 
Superficial also are the half-page 
treatment of renvoi (pp. 55-56) and 
the equally brief treatment of the 
impact of German constitutional and 
statutory provisions on the equality 
of men and women (Gleichberechti- 
gung), on the rules concerning com- 
munity property, and the husband’s 
right to administer the wife’s property 
(p. 45). 








tical 
lish 
the 
yr in 
nan 
lent 
nan 
mn, 
the 


nN is 


e to 
lage 


spe- 
law 
that 





BOOK NOTICES 21 


Finally, attention must be drawn to 
numerous mistakes such as “A mur- 
derer is not permitted to inherit his 
victim” (p. 18), “The disclaimer re- 
lates back to the date of the decedent” 
(p. 12), as well as to frequent in- 
stances of misspelling, all of which 
probably resulted from the fact of 
publication abroad but nevertheless 
detract from the merits of the 
work. 

The value of the book to an Ameri- 
can lawyer is that it gives a useful 
introduction to German legal termi- 
nology in this field and to some of the 
substantive provisions of the German 
law. It is indeed unfortunate that it 
accomplishes only this. 

PETER H. HAY 


Erter, G.—Kruse, H. (Eds.) Deutsches 
Atomenergierecht. Gottingen: O. 
Schwartz & Co. A loose-leaf edition. 
This useful collection of laws per- 
taining to research, development, and 
use of nuclear energy in Germany 
has been reviewed here before. In the 
past year its supplements have made 
available the texts of atomic legisla- 
tions in individual Lander. As of 
1958, Baden-Wiirttemberg, Bavaria, 
Hamburg, Hessen, North Rhein- 
Westphalia, Schleswig-Holstein, and 
West Berlin, all have atomic energy 
statutes, though an over-all federal 
law has still been in abeyance, the 
Government bill having been de- 
feated in 1957. Yet in Prof. Erler’s 
collection this bill and the preparatory 
legislative work as well as different 
proposals of leading political parties 
of the Bonn Republic may be found. 
Thus it offers an easy accessible and 
interesting source for mutual com- 
parison, especially welcome now that 
a new federal bill has been readied 
for discussion in the Parliament. In 
addition, last year’s supplements in- 
cluded the OEEC nuclear regulations, 
which in consequence of the par- 
ticipation in the OEEC atomic proj- 
ects apply also to Germany. In addi- 
tion to Euratom of Western Germany 





the OEEC ordinances constitute a 
basis of a slowly developing Western 
Europe nuclear common law. Finally, 
a practitioner may find of consider- 
able value the list of organizations, 
with their addresses and chief officers, 
which are active in the field of atomic 
energy. Needless to say the list is 
regularly re-edited to be up to date. 
J. G. POLACH 


May, H. J. The South African Consti- 


tution. (3rd ed.) Johannesburg: Juta 
& Co., Ltd., 1955. Pp. xxxvii, 647. 
Table of Statutes, table of cases, and 
index, Pp. 30. 

Events have moved rapidly in 
South Africa since 1955 when this 
book was published, but this does 
not limit its value; this edition (un- 
like the 2nd) is much more than a 
standard expositive treatise on con- 
stitutional law. What must be re- 
garded as the greatest worth of this 
edition for non-South-African readers 
is that the constitutional develop- 
ments in South Africa are viewed 
against the background of the social 
political, economic, and racial factors 
which have placed that unhappy 
country in a unique—some might say 
unenviable—position in world society. 

This difficult and delicate task has 
been carried out by Mr. May with 
considerable skill. His criticisms of 
current political trends in South 
Africa are forthright and fearless. 
His treatment of the practice and 
law of apartheid is, however, strictly 
factual, and Mr. May makes no at- 
tempt to come down on either one 
side or the other. It was probably wise 
of him to leave it to the reader to 
make up his own mind, and any 
criticism there might be of Mr. May’s 
approach to this exceedingly contro- 
versial topic is largely nullified by the 
fact that there is ample material from 
which the reader may draw his own 
conclusions. 

The reality of the problems which 
face South Africa is only too often 
obscured by an emotional view of hu- 
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man rights. Many people believe that 
the South-African racial policies in 
particular amount to a negation of all 
that democracy stands for. It is, how- 
ever, easier to criticize the situation 
which exists in South Africa at pres- 
ent than it is to suggest constructively 
how it is to be remedied. Those who 
wish to criticize the South-African 
constitutional framework will now be 
able, after reading Mr. May’s book, to 
do so on a thoroughly well-informed 
basis. 

B. D. INGLIS 


JENNINGS, I. Constitutional Problems in 


Pakistan. Cambridge: Cambridge 
University Press, 1957. Pp. xvi, 370; 
Index, Pp. 8. 


In October 1954 the Governor-Gen- 
eral of Pakistan dissolved the Con- 
stituent Assembly summoned to con- 
sider the draft Constitution. The 
steps in the legal battle which fol- 
lowed are well-known to constitu- 
tional lawyers and are the subject 
matter of this book. In the course of 
this litigation the Federal Court of 
Pakistan found it necessary to ex- 
amine at some length the character- 
istics of democratic government, the 
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concept of an independent Dominion 
within the British Commonwealth, 
and the prerogative powers of the 
Crown in relation to the assent to 
legislation and dissolving and sum- 
moning legislative and constituent 
bodies. It also converted the principle 
salus populi suprema lex into a new 
common law doctrine. 

In a lengthy and masterly Introduc- 
tion, Sir Ivor Jennings (who was 
formerly Constitutional Adviser to 
the Pakistan Government) deals with 
the constitutional history of Pakistan 
and deals in considerable detail with 
the issues involved in the post-1954 
litigation. In the remainder of the 
book the judgments in three of the 
cases are reproduced in full. 

These cases are of vital interest to 
the comparative constitutional lawyer, 
and even if he has access to them in 
the Pakistan Law Reports it will be 
of great convenience to him to have 
them reproduced in this form. Jen- 
nings’s introductory commentary, of 
course, makes the book a necessity to 
anyone who wishes to gain a full un- 
derstanding of new and important 
constitutional developments. 

B. D. INGLIS 
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American Foreign Law Association 
REPORTS 


AMERICAN BRANCH OF THE INTERNA- 
TIONAL Law AssociaTiIon—The 38th 
Annual Meeting of the American 
Branch of the International Law Asso- 
ciation was held on April 17-18, 1959, 
at the New York University Law Cen- 
ter. Mr. Oscar R. Houston, President 
of the Branch, and of the Association, 
was in the chair. The discussion topic 
for the afternoon session was: “Some 
Aspects of the Protection of Foreign 
Investments under International Law.” 
The principal speaker was Mr. I. N. P. 
Stokes of the New York Bar. Com- 
ments were offered by Messrs. Robert 
Delson of the New York Bar, Richard 
N. Gardner of Columbia University 
School of Law, and Louis B. Sohn of 
the Harvard Law School. The dinner 
was addressed by Mr. Arthur H. Dean. 
At the business session, the annual re- 
port was presented by the secretary and 
treasurer, Professor Cecil J. Olmstead. 
The committee chairmen reported on 
the work of their committees. It was 
announced that the next conference of 
the Association would be held in Ham- 
burg, Germany, August 8, 1960. The 
meeting proceeded to the election of 
officers for the two-year period 1959 to 
1961. President: Pieter J. Kooiman; 
Vice-Presidents: John N. Hazard and 
Louis B. Sohn; Honorary Secretary and 
Treasurer: Cecil J. Olmstead, New 
York University Law Center, New 
York 3, N. Y. Executive Committee: 
Homer G. Angelo, William W. Bishop, 
Jr.. Walter J. Derenberg, Martin 
Domke, Richard N. Gardner, James N. 
Hyde, Edward F. Johnson, Arnold W. 
Knauth, John G. Laylin, Oliver J. 
Lissitzyn, Myres S. McDougal, Kurt H. 
Nadelmann, Covey T. Oliver, Willis 


L. M. Reese, Charles M. Spofford, 
Joseph M. Sweeney. 


CONFERENCE OF COMMISSIONERS ON 
UnirorMity oF LEGISLATION IN Cav- 
apa—At the 40th annual meeting of 
the Conference, held at Niagara Falls, 
Ontario, September 2 to 6, 1958, the 
Uniform Intestate Succession Act was 
amended to provide that, for the pur- 
poses of the Act, an illegitimate child 
shall be treated as if he were the legiti- 
mate child of his mother. The Confer- 
ence adopted and recommended for 
enactment a “Rules of the Road” Act. 
Also adopted and recommended for en- 
actment were a new Reciprocal En- 
forcement of Judgments Act and a new 
Reciprocal Enforcement of Maintenance 
Orders Act. Both Acts provide that 
states outside, as well as inside, Canada 
may become reciprocating states for the 
purposes of the Act if the Lieutenant 
Governor in Council so orders, having 
become satisfied that reciprocal provi- 
sions will be made by the state for the 
enforcement therein of judgments (or 
maintenance orders) given in the Ca- 
nadian Province. The text of the new 
Acts may be found in the Proceedings 
of the Fortieth Annual Meeting of the 
Conference of Commissioners 6n Uni- 
formity of Legislation in Canada. The 
drafts of the new Acts on Enforcement 
of Judgments and of Maintenance 
Orders were enacted early in 1958 in 
Alberta. 


K. H. N. 


INTERNATIONAL CONGRESS OF JURISTS IN 
New Derui—In January 1959, an In- 
ternational Congress of Jurists was held 
in New Delhi to consider the principles 
underlying the Rule of Law in a free 
society. The Congress was sponsored 
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by the International Commission of Ju- 
rists, a non-governmental body with 
consultative status in the Economic and 
Social Council of the United Nations 
and with headquarters in Geneva. The 
Commission was organized in 1952 in 
West Berlin as the result of reported 
systematic violations of the rule of law 
and of fundamental human rights in 
Communist East Germany. The Com- 
mission subsequently carried out exten- 
sive studies of similar practices of injus- 
tice in various Communist countries, 
and in the spring of 1955 invited mem- 
bers of the bar of many countries of the 
free world to a Congress in Athens to 
consider the reports of these studies. 
This Congress condemned the practices 
brought out by these reports and de- 
clared, through the Act of Athens, that 
the state is subject to the law, that it is 
under duty to protect the fundamental 
rights of the individual and that judges 
should be guided by the rule of law 
and resist all encroachments by gov- 
ernments or political parties on the 
independence of the judiciary. In addi- 
tion, the Congress charged the Com- 
mission to undertake a _ thorough 
examination of the fundamental princi- 
ples of the rule of law under the vari- 
ous legal systems of the free world and 
in due course to call a congress to con- 
sider its findings and conclusions. 
The Commission carried out this 
mandate through a questionnaire dis- 
tributed among many individual law- 
yers, judges, and legal scholars, as well 
as among groups of lawyers and legal 
centers in the free world. This ques- 
tionnaire sought to solicit answers bear- 
ing on the principles which constitute 
the rule of law under the various legal 
systems. In the United States the study 
resulted in a document prepared by a 
committee of the Section on Interna- 
tional and Comparative Law of the 
American Bar Association and since 
published under the title “The Rule of 
Law in the United States.” Similar 
statements were contributed by various 
national sections of the Commission. 
The Commission made an extensive 


analysis of these statements and finally 
prepared a working paper which in 
essence was a distillation of the prin- 
ciples put forward by the statements 
as underlying the rule of law. It was 
this paper which served as the point of 
departure and consideration at the Con- 
gress in New Delhi. 

The Congress was attended by some 
185 lawyers, judges, and teachers of 
law, in their individual capacity, from 
53 countries of the free world. It was 
presided over by Mr. Justice Vivian 
Bose, a former member of the Supreme 
Court of India, and was addressed by 
Prime Minister Nehru. The subject of 
the Congress was divided into its vari- 
ous component parts: i.e., the legisla- 
tive, the executive, the criminal process, 
the judiciary, and the legal profession— 
all these as related to the rule of law. 
These various topics were assigned to 
separate committees. Following an in- 
tensive examination, each committee re- 
ported its findings to a plenary session 
where they were unanimously adopted 
and incorporated in the “Declaration of 
Delhi.” The principles which were 
given special emphasis in the Declara- 
tion were the limitations on the power 
of the executive and legislative to en- 
croach upon the fundamental rights of 
the individual, a criminal process under 
which a fair treatment of the accused 
is ensured, and a system under which 
the independence of the bench and bar 
is maintained. The Declaration calls 
upon the legal community to give ef- 
fect to these principles in their own 
communities and finally requests the 
International Commission of Jurists “to 
employ its full resources to give practi- 
cal effect throughout the world to the 
principles expressed in the conclusions 
of the Congress.” 

The Commission will in due course 
prepare a comprehensive report of the 
proceedings of the Congress and make 
copies available to governments, inter- 
ested international organizations, and 
to the legal profession. 

DUDLEY B. BONSAL 
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ANNOUNCEMENTS 


INTERNATIONAL FacuLty oF CoMPARA- 
tive Law—The Summer 1959 session 
of the International Faculty of Com- 
parative Law in Luxemburg will be 
from August 3 to September 11, 1959. 
Required courses for first term students 
for the diploma in comparative law are: 
Introduction to Comparative Law; the 
Common Law System; the System of 
the Romanist Legal Systems; the Sys- 
tem of the Socialist Countries; Legal 
Aspects of the European Community; 
Introduction to Comparative Private 
International Law. Electives: Moslem 
Law; Law of the Near East; Introduc- 
tion to Constitutional Law; Canon 
Law; Aspects of Comparative History 
of Law. The required courses for 
second term students are: Marriage; 
Torts; Contracts; Succession; Corpora- 
tions; Patents (in the Private Law Sec- 
tion); and: The Executive; Jurisdiction 
in Administration; Administrative Con- 
tracts; Non-litigious Administrative 
Procedure; Public Enterprises (in the 
Public Law Section). Electives are In- 
troductions to the Law of Belgium, 
France, Germany, Italy, Luxemburg, 
the Netherlands. There is also a pro- 
gram for third term student candidates 
for the diploma of doctor in compara- 
tive law. The detailed program may be 
obtained from the International Faculty 
of Comparative Law, 13, rue du Rost, 
Luxemburg, Luxemburg. 


VARIA 


Tue British InstiruTE oF INTERNA- 
TIONAL AND ComparaATIvE Law—The 
British Institute of International and 
Comparative Law was incorporated on 
November 17, 1958. This is the climax 
of negotiations that have been con- 
tinued over the past three or four years 
between the Society of Comparative 
Legislation and International Law and 
the Grotius Society of England with a 
view to joining together in some form 
of union so that jointly they might con- 
stitute a single body representing two 
important international law groups in 
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the United Kingdom. The new Insti- 
tute does not, of course, include in its 
representation of these subjects either 
university or collegiate institutions or 
associations, societies or institutes other 
than the two mentioned above. 

The moving spirit in the negotiations 
towards this union has been Lord Den- 
ning, who as Chairman of the Execu- 
tive Committee of the Society of Com- 
parative Legislation and International 
Law appreciated the advantages that 
would ensue to both societies from a 
combination. The two societies held 
separate meetings as well as joint dis- 
cussions and the outcome of the nego- 
tiations between them was that they 
should togethet form a corporation to 
be known as The British Institute of 
International and Comparative Law. 

The Institute, which is incorporated 
without capital under the English Com- 
panies Act, 1948, preserves to a large 
extent the autonomy of the constituent 
Societies and consists of three divisions. 
The first division, known as the Com- 
parative Division, continues to represent 
the Society of Comparative Legislation 
and International Law, and the mem- 
bers of that Society will presumably 
continue to be identified with this di- 
vision unless they express a wish to 
come into the third of the three divi- 
sions. The second division, known as 
the Grotius Division, will comprise the 
members of the Grotius Society unless, 
one assumes, they also express a desire 
to join the third or general division. 
Each of the first two divisions will con- 
tinue to be responsible for its own ac- 
tivities, including the control of its own 
finances, but it is hoped that all new 
members of either the Society of Com- 
parative Legislation or of the Grotius 
Society will automatically join the third 
or general division of The British Insti- 
tute of International and Comparative 
Law, and that existing members of both 
Societies wil elect to come under the 
third (general) division. 

From a scientific point of view, how- 
ever, the effective organization of the 
Institute will be on somewhat different 
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lines, as summarized in the prefatory 
notice to Volume 8, Part 1, of the In- 
ternational and Comparative Law 
Quarterly for January, 1959. Under a 
Council of Management, of which Lord 
Denning is Chairman, three sections 
are established. Their subjects and 
chairmen are respectively: 1. Public In- 
ternational Law—The Rt. Hon. Lord 
Shawcross, Q.C.; 2. Private Interna- 
tional Law—The Hon. Mr. Justice 
Karminski; 3. Comparative Law—The 
Hon. Mr. Justice Diplock. 

The objects of the new body are ap- 
parent from the above organization, 
and from activities previously followed 
by the Society of Comparative Legisla- 
tion and International Law on the one 
hand and the Grotius Society on the 
other. But in addition to these objects 
it is intended that the new Institute 
shall have a character and a purpose 
of its own in bringing together prac- 
tising lawyers, businessmen, and others 
concerned with practical problems in 
the field of comparative law and inter- 
national law. It is hoped that the new 
Institute will encourage meetings and 
conferences of lawyers, research into 





questions of comparative and interna- 
tional law, and possibly the publication 
of monographs and the promotion of 
research. As may be known, limited re- 
search is already taking place in the 
archives of the British Foreign Office on 
state papers, with a view to the publi- 
cation of a Digest of British State Prac- 
tice. This work is being supported to a 
considerable extent by the British Insti- 
tute as successor to the work already 
begun under the auspices of the Society 
of Comparative Legislation and Inter- 
national Law through funds provided 
by the Nuffield Foundation. 

This is a new organization. Its func- 
tions and its value will appear more 
clearly as time goes on. For the present 
its policy is positively practical and, as 
one may see, non-academic. Its greatest 
strength lies in the fine traditions it in- 
herits of its two constituent societies. To 
this one must add that the Board of 
each of the three scientific sections of 
the Institute consists of twelve to fifteen 
persons and includes many of the lead- 
ing authorities in the United Kingdom 
on the particular topic with which it is 
charged. 


RONALD H. GRAVESON 








